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INTRODUCTION
1. I have been asked to advise whether the Pan-London and Sheffield Protocols on working with sexually active people under the age of 18 are compatible with rights under the European Convention on Human Rights, to which the Human Rights Act 1998 has given domestic effect.  

CONTENT OF THE PROTOCOLS
2. The two Protocols are broadly similar.  Their intention is 
“to assist professionals to identify where children and young people’s sexual relationships may be abusive and the children and young people may need the provision of protection or additional services.”

3. The Protocols lay down guidance which is to be followed by everyone who works with young people – doctors, health professionals, teachers, social workers.  There are two important facets to the Protocols, in broad terms:
a. Automatic reporting to the police of any child under the age of 13 who is engaged in sexual activity;

b. Assessment of all young people under 18 who are believed to be engaged in or planning to engage in sexual activity, including police checks on them and their partners.  
4. The Protocols are not clearly written – the London Protocol is particularly poorly written and arranged – and they are sometimes hard to follow.  The following is an inadequate attempt to distil their essence into a more readable and readily accessible form.  
Automatic reporting to the police of the case of any sexually active child under 13

5. Under the heading “Assessment” the London Protocol indicates that all sexually active young people should be assessed
 (see paragraph 7 below), and it lists what it calls indicators of harm.  Under this sub-heading, the Protocol provides
Under the Sexual Offences Act 2003 children under the age of 13 are considered of insufficient age to give consent to sexual activity. For this reason all cases of children under the age of 13 who are believed to be or have been engaged in penetrative sexual activity must be referred to Children’s Social Services and the Police as a potential case of rape (rape is penetration of any orifice by a male penis). (paragraph 2.2)


The Protocol cross-refers to paragraph 5.4, which provides:  

All cases of children under the age of 13 years believed to be engaged in penetrative sexual relationships or activity must be referred to Children’s Social Services and the Police. (see 2.2)
Children’s Social Services will discuss the case with the local Metropolitan Police Child Abuse Investigation Team and will carry out either an initial assessment or a child protection enquiry, in respect of every young person under 13 years old.  This recognises the particular vulnerability of children of this age engaging in sexual behaviours; and the position that, whilst sexual activity for young people under the age of 16 remains illegal, 13 – 16 year olds are deemed competent to give consent, whereas children under the age of 13 are deemed too young to give their consent to sexual activity.
6. The Sheffield Protocol provides:  
In all cases where the sexually active young person is under the age of 13, there must be a discussion with the social services Child Protection Unit (see footnote above on the role and function of the Child Protection Unit) who would make an enquiry to the Child Protection Register and will consult with partner agencies, including the police, as appropriate (see Appendix 10 of the Child Protection Procedures for contact details). This discussion should be informed by the assessment undertaken using this protocol and, in the majority of cases, may be largely for the purposes of consultation and information sharing. In order for this discussion to be meaningful, the young person will need to be identified, as will their sexual partner if details are known. 

In the vast majority of cases, it will not be in the best interests of the young person for criminal or civil proceedings to be instigated. However, police and social services may hold vital information that will assist in any clear assessment of risk. Whether or not to support a victim in making a complaint to the police should be the subject of professional judgement, taking advice as and when appropriate.
It appears, therefore, that in London all cases of penetrative sexual activity by children under 13 will be formally referred to the police.  In the Sheffield Protocol the distinction is not made between penetrative or other sexual activity, although it may be one of the bases for deciding if referral to the police is “appropriate”.  Decisions to refer or not to refer, and the identity of adult associates, are to be recorded in the electronic social care record
.  
Assessment of all young people under 18 who are believed to be, or likely to be, sexually active

7. Paragraph 2.1 of the London Protocol provides

When a professional becomes aware that a young person is, or is likely to be, sexually active, an assessment should be made of the young person’s physical and emotional health, education and safeguarding needs – in the context of the sexual relationship. The assessment should be based on the three dimensions of the Assessment Framework
  (or the Common Assessment Framework
 if it is in place), and where appropriate, it should be in accordance with Section 5 (Referral and Assessment Process) of the London Child Protection Procedures
. The assessment should be supervised by the professional or a colleague with relevant expertise, within their agency i.e. the agency’s Designated Child Protection Specialist
 and/or the Common Assessment Framework Assessor.

8. This provision of the London Protocol appears, therefore, to require a full assessment of all actually or potentially sexually active young people under the age of 18.  However, paragraph 5.5 of the Protocol suggests that a more nuanced approach may be intended:  
In all cases relating to possible abuse or neglect, Children’s Social Services will respond in one of three ways and will advise the referrer of which plan is in place:

· An initial assessment will be undertaken to identify the child or young person’s level of need and service provision

· The initial assessment may identify the child or young person to be at risk of significant harm and in need of protection. This will necessitate a child protection enquiry and a core assessment of need under section 47 of the Children Act 1989

· Where no concerns are identified, there will be no further action. In these cases Social Services will advise the referrer verbally and in writing as to why the agency is to take this position
9. The second paragraph of the Sheffield Protocol provides: 

All young people, regardless of gender, who are believed to be engaged in, or planning to be engaged in, sexual activity should have their needs for health education, support and/or protection assessed by the agency involved.

10. As regards the 13-16 year old group, the Sheffield Protocol continues:  

Sexually active young people in this age group will still have to have their needs assessed using this protocol. Discussion with social services is not mandatory and will depend on the level of risk/need assessed by those working with the young person. The same considerations as to making a criminal complaint apply as set out above, e.g. a 14 year old and a 25 year old man. 

This difference in procedure reflects the position that, whilst sexual activity under 16 remains illegal, young people under the age of 13 are deemed unable to give consent to such sexual activity.
11. The Sheffield Protocol, therefore, appears to envisage a much less formal assessment process, with information sharing or police checks taking place only if the professional working with the young person considers that a potential risk justifies this.  

12. The Sheffield Protocol is less clear as regards those aged over 16 but under 18, but it appears to suggest that assessment will need to take place only where there are issues of issues of sexual exploitation through prostitution and abuse of power, or where sexual activity is with an adult in a position of trust or a family member.
13. The intention of the assessment is to determine the young person’s “physical and emotional health, education and safeguarding needs in the context of the sexual relationship”
, or their “needs for health education, support and/or protection”
. The assessment must consider in particular whether the relationship presents a risk of harm to the young person concerned.  For this purpose, both Protocols set out a list of indicators of harm.  These are broadly the same in both Protocols.  The Sheffield Protocol provides as follows:  
In assessing the nature of any particular behaviour, it is essential to look at the facts of the actual relationship between those involved. Power imbalances are very important and can occur through differences in size, age and development and where gender, sexuality, race and levels of sexual knowledge are used to exert such power. (Of these age may be a key indicator, e.g. a 15 year old girl and a 25 year old man.)

If the young person has a learning disability or other communication difficulty and cannot easily communicate to someone that they have been abused, then the behaviour may well have been abusive. There may also be an imbalance of power if the young person’s sexual partner is in a position of trust in relation to them.

In order to determine whether the relationship presents a risk to the young person, the following factors should be considered:

· whether the young person is competent to understand, and consent to, the sexual activity they are involved in

· the nature of the relationship between those involved, particularly if there are age or power imbalances as outlined above

· whether overt aggression, coercion or bribery was involved including misuse of substances as a disinhibitor

· whether the young person’s own behaviour, for example through misuse of substances, places them in a position where they are unable to make an informed choice about the activity

· any attempts to secure secrecy by the sexual partner beyond what would be considered usual in a teenage relationship

· whether the sexual partner is known by the agency as having other concerning relationships with similar young people

· whether the young person denies, minimises or accepts concerns

· whether methods used to secure compliance and/or secrecy by the sexual partner are consistent with behaviours considered to be ‘grooming’ as per sexual exploitation
14. It is necessary to look at the process of assessment in conjunction with the recording system.  This is as follows:

· Structure: universal Information Sharing and Assessment (ISA) children’s index – also known as the Information Sharing Index (IS Index) – is the first level of the database envisaged by section 12 of the Children Act 2004.   The Act does not specify the content of the database or the terms of access to it, leaving these matters to regulations to be made by the Secretary of State.  They are currently the subject of consultation.   The name of every child will be on the ISA, together with limited information, his/her address and details of his/her education practitioner and education provider.  Among matters of controversy are whether the ISA will also include (a) details of other service providers, which might reveal sensitive information; (b) expressions of concern by professionals.  If either is included, it might induce a professional to consider that the child’s needs for extra services should be assessed.  According to DfES circular LAC(2005)3 issued in March 2005, information on the ISA “will be available to all agencies, with a legitimate interest, for the purpose of ensuring children are in receipt of universal services and promoting early intervention when they are identified as having additional needs”.  The same circular indicates that the system will record “flags” that help to promote the welfare of children, by giving rise to alerts to allocated case workers and their managers.  

· Recording of assessments:  Although it is not clear, it appears that all common assessments will be entered on the ESCR or only those where the child is assessed as in need of extra services.  DfES circular LAC(2005)3 stipulates that “the system will record the appropriate level of detail and summary information for all assessments (e.g. Initial and Core Assessment) that is set out in the relevant exemplars”.  And the circular certainly envisages that the Integrated Children’s System (ICS) will need to accommodate Common Assessment Framework
 (CAF) requirements.  It is also not yet clear who will have access to the ESCR.  
· Allegations of sexual abuse: all allegations of sexual abuse against a child will be recorded on the ICS record – I assume this means the ESCR – whether or not it is reported to the police.  It should also include the reasons why a referral was made or not made.  
· Associations: DfES circular LAC(2005)3 also appears to contemplate the recording of children’s “associations” with key adults, including those who may constitute a threat to the child.  

15. The process of assessment may involve one or more of (a) intimate questioning; (b) information sharing between agencies and/or with parents; (c) referral to the police, or police checks.  Each is considered in turn.

a.
intimate questioning 
16. Such questioning will be necessary in order to elicit the nature of the sexual activity in question and to ascertain whether any of the risk factors is present.  It will take place in accordance with the Common Assessment Framework, if that is in place.  I am grateful to Action on Rights for Children for the summary description of the draft CAF which follows.  At present, it remains in draft form and the shape of the final document remains to be determined.  However, assessment will contain the elements described in the following paragraphs.  
17. The CAF is intended to standardise the criteria used by different agencies for the assessment of young people’s needs.  The rationale is that it:

· makes exchange of information easier between professionals

· puts all available information about the child into one place

· functions as a preventive tool – identifying at an early stage where a child might be ‘in need’

· enables professionals to decide together how the child’s needs should be met

· forms a record that will follow the child wherever s/he goes

18. The CAF assessment forms the first entry on the ESCR, which is the central hub of the whole ICS.  Thus the CAF is intended to act as a ‘filter’ between the ISA/Information Sharing Index and the ESCR, designed to pick up children in need of services.  The DfES has estimated that 50% of children are ‘in need’.

19. The CAF covers every area of a child’s life – not just the area of the professional’s specialism.  The draft practitioners’ guide gives the following headings under which information should be collected:

· Health

· Emotional and social development

· Behavioural development

· Self-esteem, self-image and identity

· Family and social relationships

· Self-care skills and independence

· Physical development

· Cognitive development

· Speech, language and communications development

· Participation in education, learning and employment

· Progress and achievement in learning

· Aspirations

· Whether parents/carers provide:

· Basic care and ensuring safety

· Emotional warmth and stability

· Guidance, boundaries and stimulation

· Details of family history, functioning and well-being

· Relationships within the wider family

· Housing, employment and financial considerations

· Social and community factors

More detail about the type of information to be sought under each heading is in the Appendix.

b.
Information sharing between agencies and/or with parents  
20. The London Protocol is confusing on this issue.  Under the heading “Information Sharing”, the Protocol says this:
The Welfare of the Child/Young Person is Paramount

4.1 The first duty of every practitioner is to safeguard and promote the welfare of the child or young person and other children and young people. It must always be made clear to children and young people at the earliest opportunity and throughout any working relationship that the duty of confidentiality is not absolute, and that there will be some circumstances where the needs of the child or young person, or other children and young people, can only be safeguarded by sharing information with others. (See Section 3 (Information Sharing and Confidentiality) of the London Child Protection Procedures).

This discussion with the child or young person should include asking them their thoughts, feelings and wishes. The discussion can be useful as a means of emphasising the gravity of some situations. This point is reinforced in the Government guidance What To Do If You Are Worried That A Child Is Being Abused
.

Confidentiality 

4.2
The Sexual Offences Act 2003 does not affect the duty of care and confidentiality of health and social care professionals to children and young people 13 to 16 years old. According to current Government guidance for health and social care professionals
, although the age of consent remains at 16, it is not intended that the law should be used to prosecute mutually agreed teenage sexual activity between two young people of similar age, unless it involves abuse or exploitation.

4.3 Decisions to share information with parents require staff to use their professional judgement and should be informed by Section 3 (Information Sharing and Confidentiality) of the London Child Protection Procedures. Decisions by health, and other professionals not to share information should be informed by the Fraser Guidelines
 – that the child or young person (‘s):

· understands the professional advice

· cannot be persuaded to inform his/her parents

· is likely to have intercourse without contraception
· physical and/or mental health is likely to suffer without advice and support
· best interests require advice and support without parental consent

The Sheffield Protocol is to similar effect, save that it does not include explicit reference to the Gillick/Fraser guidelines in reaching a decision whether to breach confidentiality by sharing information (although this may be contained in section 3 of the Sheffield Child Protection Procedures, to which reference is made).  However, the Sheffield Protocol has this to say on the question of sharing information with parents.

Decisions to share information with parents will be taken using professional judgement and in consultation with the Child Protection Procedures. Decisions will be based on the child’s age, maturity and ability to appreciate what is involved in terms of the implications and risks to themselves. This should be coupled with the parents’ ability and commitment to protect the young person. Given the responsibility that parents have for the conduct and welfare of their children, professionals should encourage the young person, at all points, to share information with their parents where ever safe to do so.

21. It appears that information sharing with other professionals will take place in any case where an assessment is carried out.  Decisions about sharing information with parents appear to depend (at least in London and probably in Sheffield) on the test of Gillick competence.  The Sheffield Protocol indicates that for 13-16 year olds, “discussion with social services is not mandatory and will depend on the level of risk/need assessed by those working with the young person”, although elsewhere, the Protocol indicates that “…in most circumstances there will need to be a process of information sharing and discussion in order to formulate an appropriate plan”.  Clearly, if there are child protection concerns, such information sharing and discussions will have to take place.  
c.
referral to the police, or police checks 

22. Under the heading “Assessing Risk using Police Information” the London Protocol says: 
2.4
Automatic formal referral to the Police may stop young people confiding in social care and health practitioners, including those young people most at risk of abuse. Nevertheless, the police may hold information about individuals who pose a danger to young people, which is not necessarily known to other agencies. The Metropolitan Police have agreed therefore that, for the purposes of this Protocol, they will provide information about children and their sexual partners for the purposes of an agency’s risk assessment (see Section 2.2 above) without treating the information as a formally referred allegation of crime. The police will record the request for intelligence purposes in order that potential abusers can be identified. 
Under 2.2 (indicators of harm) the Protocol says this:  

· Whether the sexual partner is known by one of the agencies as having or having had, other concerning relationships with children/young people (which presupposes that checks will be made with the Police)*

* In situations where asking the Police for information is deemed inappropriate due to the confidential nature of an agency’s relationship with the client, the agency making the decision not to check with the Police must take responsibility for conducting a risk assessment without relevant Police information. This decision must be made within the agency’s supervision arrangements and at first line manager level or above. (See also Section 4. and 5.7 below). 

And at paragraph 5.7, the Protocol says this:
In any cases where Children’s Social Services staff receive a referral or become aware of a sexually active young person 13 or over, and under the age of 16 and decide not to make a formal referral to the Police, this decision must be made by a first line manager or above; and only after Police indices have been checked. A decision not to not make a formal referral to the Police will usually only be made by Children’s Social Services after an initial assessment, when there is clear evidence that the young person is not being abused or exploited through the sexual relationship. The decision and the reasons for it, must be recorded contemporaneously in the Social Services care record for the young person.
It is not easy to make out what the London Protocol intends by these paragraphs.  So far as one can make sense of them, they appear to mean that as a matter of routine social services staff would be expected to make police checks in respect of all young people engaged in sexual activity.  Even when no formal referral is made, there should nonetheless be a check against the name of the young person and his/her partner.  The police will not record this as a formal referral but will record the request for intelligence purposes in order that potential abusers might be identified.  In the case of young people between the ages of 13 and 16, it appears that it will only be in exceptional cases that the agency will not make an inquiry of the police.  But it is not clear how this approach is to be reconciled with paragraph 5.5, quoted in paragraph 8 above).  The Protocol is also unclear as to whether police checks should be run in respect of those over 16 but under 18.  One assumes that professional judgment may be used.  
23. The Sheffield Protocol does not appear to call for routine police checks in the same way as the London Protocol.  It appears to be a matter of discretion as to whether such checks should be made.  
24. If it is possible to summarise, therefore:  
a. The cases of all 13 year olds will be referred to the police. 
b. The cases of all those under 18 will be assessed, including questioning and information sharing with other professionals and, in some cases, with parents.

c. In London, even if no formal reference is made, police checks will be the norm for all children up to the age of 16 and their partners.  If no formal reference is made, the police will hold as soft data the information received in the course of a police check.  
d. In Sheffield, it appears that the decision whether to run a police check will be a matter of professional judgement.  

e. There may be police checks on sexually active young people and their partners even if both are over the age of 16.
f. All allegations of sexual abuse against a child will be the subject of an entry in the ESCR whether referred to the police or not, and it appears that the identity of the adult partner is to be recorded on the ESCR so that the names of all children with a recorded association with that adult can be identified.  
THE SEXUAL OFFENCES ACT 2003
25. The Sexual Offences Act 2003 creates, among others, specific offences of rape of a child under 13, assault of a child under 13 by penetration and sexual assault on a child under 13.  Unlike the equivalent offences committed on over-13s, the ingredients of the offence do not include absence of consent or absence of reasonable belief in consent.  Sexual assault includes any intentional sexual touching of a child under 13, “sexual” being defined by section 78 (see paragraph 28 below).  
26. Aside from the most serious offences, section 9 of the 2003 Act creates an offence of sexual activity with a child in the following terms:  

 (1)   A person aged 18 or over (A) commits an offence if— 
	[image: image1.png]



	[image: image2.png]



	(a)
	   he intentionally touches another person (B)
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	(b)
	   the touching is sexual, and 
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	(c)
	   either—
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	   (i)   B is under 16 and A does not reasonably believe that B is 16 or over, or

   (ii)   B is under 13. 




(2)   A person guilty of an offence under this section, if the touching involved— 
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	(a)
	   penetration of B’s anus or vagina with a part of A’s body or anything else, 
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	(b)
	   penetration of B’s mouth with A’s penis, 
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	(c)
	   penetration of A’s anus or vagina with a part of B’s body, or 
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	(d)
	   penetration of A’s mouth with B’s penis, 


is liable, on conviction on indictment, to imprisonment for a term not exceeding 14 years. 
	


(3)   Unless subsection (2) applies, a person guilty of an offence under this section is liable— 
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	(a)
	   on summary conviction, to imprisonment for a term not exceeding 6 months or to a fine not exceeding the statutory maximum or both; 
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	(b)
	   on conviction on indictment, to imprisonment for a term not exceeding 14 years. 


This offence therefore covers all sexual touching of under 13-year olds, and all sexual touching of under 16-year olds in the absence of reasonable belief that the young person is 16 or over.  

27. The offences in sections 9 to 12 (sexual activity with a child, causing or inciting a child to engage in sexual activity, engaging in sexual activity in the presence of a child, causing a child to watch a sexual act) may also be committed by a person who is under 18, although the penalties are reduced: see section 13.
28. Section 78 of the Act defines “Sexual” as 

“… penetration, touching or any other activity is sexual if a  reasonable person would consider that –

(a) whatever its circumstances or any person’s purpose in relation to it, it is because of its nature sexual, or

(b) because of its nature it may be sexual and because of its circumstances or the purpose of any person in relation to it (or both) it is sexual”.
29. Mention should also be made of section 73, which provides exceptions to aiding, abetting and counselling, which provides as follows:

	

	(1)   A person is not guilty of aiding, abetting or counselling the commission against a child of an offence to which this section applies if he acts for the purpose of— 
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	(a)
	   protecting the child from sexually transmitted infection, 
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	(b)
	   protecting the physical safety of the child, 
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	(c)
	   preventing the child from becoming pregnant, or 
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	(d)
	   promoting the child’s emotional well-being by the giving of advice, 


and not for the purpose of obtaining sexual gratification or for the purpose of causing or encouraging the activity constituting the offence or the child’s participation in it. 

 (2)   This section applies to—
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	(a)
	   an offence under any of sections 5 to 7 (offences against children under 13); 


	[image: image30.png]



	[image: image31.png]



	(b)
	   an offence under section 9 (sexual activity with a child); 
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	(c)
	   an offence under section 13 which would be an offence under section 9 if the offender were aged 18; 
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	(d)
	   an offence under any of sections 16, 25, 30, 34 and 38 (sexual activity) against a person under 16. 


This section is intended to ensure that those giving sexual health and pregnancy advice to young people would not be committing an offence
.  
THE HUMAN RIGHTS ACT 1998 (HRA)
30. The HRA gives effect in national law to parts of the European Convention on Human Rights.  In particular, section 6 provides that a public authority must act in a way which is compatible with Convention rights.  A public authority includes “any person certain of whose functions are functions of a public nature”.  Convention rights include those set out in Articles 3 and 8.  As regards persons or bodies who are not public authorities, obligations equivalent to Article 8 have been developed through use of the law of confidence
.  
Article 3 provides:
No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Article 8 provides:  
1.  Everyone has the right to respect for his private and family life, his home and his correspondence
2.  There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.
31. The details of the obligations arising from Article 8 are dealt with in the next section of this advice, which relates to the compatibility of the Protocols with the right to respect for private life.  But as a preliminary matter it is important to note that these Articles carry with them certain positive obligations: a state must not only refrain from acting in a manner which interferes with those rights; in certain circumstances it must also take positive measures to ensure that those Convention rights are effectively protected, including in relations between individuals.  In relation to child protection the following cases are of particular interest.  In X and Y v Netherlands
, a mentally handicapped girl of 15 living in a home for mentally handicapped children was forced, by the son-in-law of the director of the home, to have sexual intercourse with him.  The police did not prosecute, because the law at the time did not enable a prosecution to be brought on the father’s complaint and the girl was incapable of making the complaint herself.  The Court confirmed that Article 8 might in principle impose positive obligations
, and continued that in a case such as this, only criminal sanctions could fulfil the positive obligation:  

The Court finds that the protection afforded by the civil law in the case of wrongdoing of the kind inflicted on Miss Y is insufficient.  This is a case where fundamental values and essential aspects of private life are at stake.  Effective deterrence is indispensable in this area and it can be achieved only by criminal-law provisions; indeed, it is by such provisions that the matter is normally regulated.

In that case, there was a violation of the positive obligation to protect Miss Y’s Article 8 rights because no prosecution could be brought.  

32.  In A v United Kingdom
 the Court considered whether the UK had fulfilled its positive obligation to protect a child against a beating by his stepfather, who had succeeded in a defence of “reasonable chastisement”.  
The Court considers that the obligation on the High Contracting Parties under Article 1 of the Convention to secure to everyone within their jurisdiction the rights and freedoms defined in the Convention, taken together with Article 3, requires States to take measures designed to ensure that individuals within their jurisdiction are not subjected to torture or inhuman or degrading treatment or punishment, including such ill-treatment administered by private individuals …. Children and other vulnerable individuals, in particular, are entitled to State protection, in the form of effective deterrence, against such serious breaches of personal integrity (see, mutatis mutandis, the X and Y v. the Netherlands judgment of 26 March 1985, Series A no. 91, pp. 11–13, §§ 21–27; the Stubbings and Others v. the United Kingdom judgment of 22 October 1996, Reports 1996-IV, p. 1505, §§ 62–64; and also the United Nations Convention on the Rights of the Child, Articles 19 and 37).

The Court held that the law did not provide adequate protection and that the positive obligation under Article 3 had been violated.  The Court reached a similar conclusion in MC v. Bulgaria, holding that 
“In accordance with contemporary standards and trends in that area, the member States' positive obligations under Articles 3 and 8 of the Convention must be seen as requiring the penalisation and effective prosecution of any non-consensual sexual act…”

33. Indeed one must bear in mind the breadth of the State’s positive obligation to protect, in particular, children from treatment in breach of Articles 3 and 8.  As the court put it in Z v United Kingdom:  
The obligation on High Contracting Parties under Article 1 of the Convention to secure to everyone within their jurisdiction the rights and freedoms defined in the Convention, taken together with Article 3, requires States to take measures designed to ensure that individuals within their jurisdiction are not subjected to torture or inhuman or degrading treatment, including such ill-treatment administered by private individuals. These measures should provide effective protection, in particular, of children and other vulnerable persons and include reasonable steps to prevent ill-treatment of which the authorities had or ought to have had knowledge. 
 (emphasis added).  
This implies a need for public authorities to be proactive in matters of child protection and the prevention or punishment of abuse.     

34. These cases will need to be borne in mind when considering whether the Protocols violate the Article 8 rights of the children.  Public authorities must strike a balance between their positive obligations to protect young people from harm and their – essentially negative – obligation to refrain from unjustified interference with young people’s right to respect for their private life.  Mention should also be made of Article 34 of the UN Convention on the Rights of the Child which obliges states to "take all appropriate measures to protect the child from all forms of sexual exploitation".
COMPATIBILITY OF THE PROTOCOLS WITH THE RIGHT TO RESPECT FOR PRIVATE LIFE
Introductory
35. Article 8 is not an absolute right, and interference with the right to respect for private life is permissible if it falls within Article 8(2).  This raises the following questions:  
a. do the Protocols interfere with the right to respect for private life?
b. is the interference “in accordance with the law”?
c. does the interference pursue a legitimate aim?
d. is the interference “necessary in a democratic society” i.e. proportionate to that aim?  

a.
Is there an interference?
36. The first question is whether the various aspects of the Protocols – questioning, collation and retention of information, sharing of information with other agencies (including the police) and with parents – amount to an interference with the right to respect for family life.  I have set out in paragraphs 16 above and following the nature of the draft Common Assessment Framework.  Other forms of assessment will not differ in their essentials.  
37. Questioning a young person:  The European Court of Human Rights has held that issues of sexual orientation relate to a most intimate aspect of private life
, and the same must be true of sexual behaviour generally.  In Smith & Grady v United Kingdom the European Court of Human Rights considered the UK’s policy towards gays and lesbians in the armed forces.  Considering whether investigation of the applicants’ sexuality and sexual practices amounted to an interference, the Court said that 
“… the investigations by the military police into the applicants’ homosexuality, which included detailed interviews with each of them and with third parties on matters relating to their sexual orientation and practices, together with the preparation of a final report for the armed forces’ authorities on the investigations, constituted a direct interference with the applicants’ right to respect for their private lives.”

38. Storage of information gained in the course of assessment:  The recording and storage of information by a public authority are capable of amounting to an interference with the right to respect for private life
.  Thus, in Rotaru v Romania, the Strasbourg Court held:
“43… the storing of information relating to an individual's private life in a secret register and the release of such information come within the scope of Article 8 § 1 (see the Leander v. Sweden judgment of 26 March 1987, Series A no. 116, p. 22, § 48).

Respect for private life must also comprise to a certain degree the right to establish and develop relationships with other human beings: furthermore, there is no reason of principle to justify excluding activities of a professional or business nature from the notion of “private life”.

The Court has already emphasised the correspondence of this broad interpretation with that of the Council of Europe's Convention of 28 January 1981 for the Protection of Individuals with regard to Automatic Processing of Personal Data, which came into force on 1 October 1985 and whose purpose is “to secure ... for every individual ... respect for his rights and fundamental freedoms, and in particular his right to privacy with regard to automatic processing of personal data relating to him” (Article 1), such personal data being defined in Article 2 as “any information relating to an identified or identifiable individual” (see Amann v. Switzerland [GC], no. 27798/95, § 65, ECHR 2000-II).

Moreover, public information can fall within the scope of private life where it is systematically collected and stored in files held by the authorities. That is all the truer where such information concerns a person's distant past.

44.
In the instant case the Court notes that [the letter in issue in the proceedings] contained various pieces of information about the applicant's life, in particular his studies, his political activities and his criminal record, some of which had been gathered more than fifty years earlier. In the Court's opinion, such information, when systematically collected and stored in a file held by agents of the State, falls within the scope of “private life” for the purposes of Article 8 § 1 of the Convention. …”

39. Sharing of information:  The sharing of information will also be regarded as an interference with the right to respect for private life, even if the information is shared only with another public authority
. Much of the information in issue here is of a confidential nature and, as indicated above, deals with intimate aspects of private life.  It will have been communicated in conditions of confidence.  
40. It follows that each of the aspects of the Protocols amounts to an interference with the right to respect for private life.  Although the Convention obligation binds only public authorities, the common law of confidence will impose a similar duty on professionals who receive information in confidence
.  
b.
Is the interference “in accordance with the law”
41. The requirement that a restriction on or interference with a Convention right should be in accordance with or prescribed by law carries with it two aspects. First, the interference must have some basis in national law; and secondly the law must be accessible and foreseeable, and there must be adequate safeguards against abuse.  

42. Statutory basis:  Local authorities have statutory responsibilities in respect of the care and welfare of children in their area.  Section 17 of the Children Act 1989 imposes on of every local authority the general duty to safeguard and promote the welfare of children within their area who are in need by providing a range and level of services appropriate to those children's needs.  The authority’s specific duties and powers
 include a duty to take reasonable steps, through the provision of services, to prevent children within their area suffering ill-treatment or neglect; and a duty to inform another local authority where they believe that a child who lives or proposes to live in the area of that other authority is likely to suffer harm.  

43. Section 47 of the Children Act 1989
 forms the basis of the local authority’s powers in this area.  The authority has a duty to make inquiries where they have reasonable cause to suspect that a child in their area is suffering or is likely to suffer significant harm.  This is a broad power, with which the courts will be slow to interfere other than in the most blatant case of arbitrary and unjustified inquiry
.  The duty is to make such inquiries as they consider necessary to enable them to decide whether they should take any action to safeguard the child’s welfare
; and a duty to take action to safeguard and promote the child’s welfare if they conclude that action should be taken
.  There is a qualified duty to ascertain and give due consideration to the child’s wishes and feelings
.  There is a duty on certain bodies to assist the local authority with its inquiries, including the provision of relevant information and advice)
.  But such a person or body is not obliged to assist a local authority “where doing so would be unreasonable in all the circumstances of the case.”
  
44. The implication of these responsibilities is that local authorities have a power to communicate a conclusion, formed after a section 47 investigation.  The Court of Appeal has held that the general duty under section 17, along with section 27 (duty of co-operation between local authorities), section 47 and Schedule 2, paragraph 4 give rise to a power to communicate such a belief where the authority genuinely and reasonably believes that such a step is necessary to protect children in its area from the risk of sexual abuse, but where it does not need to go so far as to seek a court order.  This power is controlled through judicial review to ensure that the belief itself is not irrational and that the extent of disclosure is no more than is required for the protection of a child or children
. 

45. I should also mention sections 10 and 11 of the Children Act 2004 which require arrangements for co-operation with a view to improving the well-being of children, and arrangements to safeguard and promote children’s welfare.  Relevant partners have a duty to co-operate in the section 10 arrangements.  Section 12 provides for the establishment of a children’s database, the details of which will be contained in regulations
.   No date has yet been appointed for the coming into force of section 12.  
46. Section 22(1) of the National Health Service Act 1977 may also form a statutory basis for information sharing.  It reads as follows:
In exercising their respective functions NHS bodies (on the one hand) and local authorities (on the other) shall co-operate with one another in order to secure and advance the health and welfare of the people of England and Wales.
47. I have been helpfully referred to the DfES website on Area Child Protection Committees
.  The DfES and the Home Office have jointly issued guidance as to how professional groups and services should "co-operate to safeguard children, and ensure that arrangements work effectively to bring about good outcomes for children."
  The guidance calls for the establishment of Area Child Protection Committees which “bring[] together representatives of each of the main agencies and professionals responsible for helping to protect children from abuse and neglect. The ACPC is “a multi-agency forum for agreeing how the different services and professional groups should co-operate to safeguard children in that area, and for making sure that arrangements work effectively to bring about good outcomes for children.”  Working Together asks ACPCs to have in place local protocols covering:
a. how s.47 enquiries and associated police investigations should be conducted, and in particular, in what circumstances joint enquiries are necessary and/or appropriate; 

b. a quick and straightforward means of resolving professional differences of view in a specific case e.g. on whether a child protection conference should be convened; 

c. attendance at child protection conferences, including quora; 

d. involving children and family members in child protection conferences, the role of advocates as well as including criteria for excluding parents in exceptional circumstances; 

e. a decision-making process for registration based upon the views of the agencies present at the child protection conference; 

f. handling complaints from families about the functioning of child protection conferences and 
g. responding to children involved in prostitution.
48. So the underlying basis for the power of intervention is section 47 of the Children Act, and sections 17 and section 27 and Schedule 2, paragraph 4, underpinned by Working Together and the Protocols made in pursuance of Working Together, and section 22 of the National Health Service Act 1977.  
49. There is undoubtedly a legal basis for the interference.  However, the fact that there is a basis in law is only part of the requirement.  In addition, it must satisfy the requirements of accessibility and foreseeability.  
50. Accessibility and foreseeability:  The Protocols are readily available to the public should anyone choose to consult them.  There is no question that they are accessible.  There is a justifiable concern as to whether their operation is foreseeable in all cases.  I have already drawn attention to the confusing way in which they are written, particularly the London Protocol, so that it may often not be clear whether an assessment is to be carried out in any given case.  Concern has also been expressed about the question of what is meant by sexual activity.  Is this to be the definition in the Sexual Offences Act 2003 or is it intended that some other definition should apply?  The definition of sexual activity is very wide
.  Given that the activity is the pre-condition for referral to the police or the making of police checks, and for the sharing of information between professionals, and possibly with parents, it is important that there should be a readily understandable definition of the trigger event.  I am not satisfied that the current wording of the Protocols fits the bill in relation to every event.  I also consider the breadth of the definition further in relation to justifiability.
51. The vagueness of some of the indicators of harm has also been the subject of cogent criticism.    Thus, in her critique of the London Protocol, Eileen Munro, Reader in Social Policy at the London School of Economics, points out the dangers of a pro-active power of broad intervention coupled with vague and un-scientific criteria which trigger its exercise.  She draws particular attention to the following factors:  
a. The absence of empirical evidence to support a claim that professionals are able to study all young people’s relationships and determine whether a relationship presents a risk of harm to the young person with any acceptable degree of accuracy.  For example, professionals are asked to judge whether the adult partner is attempting ‘to secure secrecy beyond what would be considered usual in a teenage relationship’, although there is “no firm evidence about the range of secrecy in teenage relationships, no reliable way of measuring the degree of secrecy sought, and no consensus about at what point in the continuum, the degree of secrecy becomes abnormal”.  

b. No guidance is given on how to assess whether ‘the methods used to secure a child or young person’s compliance and trust and/or secrecy by the sexual partner are consistent with grooming for sexual exploitation’, nor indeed on how to differentiate grooming from normal seduction techniques.
52. There is also a concern that neither the Protocols nor section 47 set out any safeguards as to recording of, access to or use of the information which is collected in the process of assessment and information sharing.  Such safeguards should be clearly set out in the arrangements rather implied by virtue of other legislation.  Thus it should be clear on the face of the arrangements that the duty to exchange information, and questions of access and use, are subject to the requirements of section 6 of the Human Rights Act 1998 and the Data Protection Act 1998.  The importance of such safeguards was articulated by the European Court of Human Rights in its judgment in Z v Finland
, and Munby J in A Health Authority v X and others dealing with patient records
.  
53. Concern about the lack of such safeguards was articulated in a joint statement on confidentiality of adolescent sexual health services issued by a number of organisations in October 2005.  They expressed themselves 
“… alarmed that the Metropolitan Police, for example, intend to hold details of all enquiries about young people that they receive. It is not clear whether such information could subsequently be revealed by enhanced criminal records bureau disclosure, which is undertaken on those seeking to work with children. It is a distinct possibility that an accumulation of data on young people about whom there are in fact no concerns could lead to a situation where they are regarded with a degree of unjustified suspicion.”

Such lack of clarity and the absence of express safeguards raise a serious question as to whether the interferences which the Protocols propound are “in accordance with the law”.  They may, alternatively, be considered when assessing whether the interferences which the Protocols propound are proportionate.   
Legitimate aim
54. No one would dispute that the Protocols were drawn up to pursue legitimate aims, namely the prevention of crime or the protection of health or morals.  
“Necessary in a democratic society” – questions of proportionality
55. The test laid down by the Court can be seen in its judgment in Dudgeon v United Kingdom

“51. Firstly, "necessary" in this context does not have the flexibility of such expressions as "useful", "reasonable", or "desirable", but implies the existence of a "pressing social need" for the interference in question.  

52.  In the second place, it is for the national authorities to make the initial assessment of the pressing social need in each case; accordingly, a margin of appreciation is left to them. However, their decision remains subject to review by the Court.  As was illustrated by the Sunday Times judgment, the scope of the margin of appreciation is not identical in respect of each of the aims justifying restrictions on a right.   The Government inferred from the Handyside judgment that the margin of appreciation will be more extensive where the protection of morals is in issue.  It is an indisputable fact, as the Court stated in the Handyside judgment, that "the view taken ... of the requirements of morals varies from time to time and from place to place, especially in our era," and that "by reason of their direct and continuous contact with the vital forces of their countries, State authorities are in principle in a better position than the international judge to give an opinion on the exact content of those requirements”.  However, not only the nature of the aim of the restriction but also the nature of the activities involved will affect the scope of the margin of appreciation.  The present case concerns a most intimate aspect of private life.  Accordingly, there must exist particularly serious reasons before interferences on the part of the public authorities can be legitimate for the purposes of paragraph 2 of Article 8.
53.  Finally, in Article 8 as in several other Articles of the Convention, the notion of "necessity" is linked to that of a "democratic society".  According to the Court's case-law, a restriction on a Convention right cannot be regarded as "necessary in a democratic society" - two hallmarks of which are tolerance and broadmindedness - unless, amongst other things, it is proportionate to the legitimate aim pursued.  

54. The Court's task is to determine on the basis of the aforestated principles whether the reasons purporting to justify the "interference" in question are relevant and sufficient under Article 8(2).” (Emphasis added).  
56. The test of proportionality applied by the domestic courts is to be found in the Privy Council decision de Freitas v Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and Housing, in which Lord Clyde laid down a three stage test for determining whether a limitation (by an act, rule or decision) is arbitrary or excessive.  The court should ask itself:

"whether: (i) the legislative objective is sufficiently important to justify limiting a fundamental right; (ii) the measures designed to meet the legislative objective are rationally connected to it; and (iii) the means used to impair the right or freedom are no more than is necessary to accomplish the objective."

57. Applying this approach, the objective of protecting children from abuse is sufficiently important to justify limiting the fundamental right to respect for private life, in particular having regard to the State’s positive obligations referred to in paragraphs 31 to 33 above.  There is a rational connection between the assessment of children’s sexual activity and the avoiding of sexual abuse or exploitation.  The principal question is whether the means used are no more than is necessary.  A balance has to be struck between the young person’s entitlement to confidentiality and the achievement of the aim of child protection.  In striking this balance, one must bear in mind that as with the Dudgeon case, which concerned consensual homosexual acts between adults, the present case concerns “a most intimate aspect of private life”, so that interference can be justified under Article 8(2) only by “particularly serious reasons”.  It should also be borne in mind that the person (or at least one of the people) to be protected is the very person whose privacy is to be interfered with.  
58. The Government’s starting point is the recommendation in the Bichard report that 
12 The Government should reaffirm the guidance in Working Together to Safeguard Children so that the police are notified as soon as possible when a criminal offence has been committed, or is suspected of having been committed, against a child – unless there are exceptional reasons not to do so.

13 National guidance should be produced to inform the decision as to whether or not to notify the police. This guidance could usefully draw upon the criteria included in a local protocol being developed by Sheffield Social Services and brought to the attention of the Inquiry.
59. However, it is worth mentioning that in his report Sir Michael also said 

“An alternative way forward would be to require social services, in all circumstances, to refer to the police cases when a criminal offence against a child has been committed, or is suspected of having been committed. I am reluctant, however, to recommend something that takes away all local discretion and that could lead to the referral of cases that were, for example, consensual, involving two young people either side of the age of consent”. 
60. Moreover, an article in the Guardian on 22 June 2005 reports the following:
“Guidance from the London child protection committee (LCPC) requiring teachers, school nurses, doctors and social workers who discover or suspect that a teenager is sexually active to formally assess whether they were at risk of abuse, risked criminalising normal sexual relationships, said Sir Michael Bichard. 
Sir Michael said his inquiry's call for social workers to share concerns about underage sex with the police was not intended to cover "non-abusive teenage relationships".
He told SocietyGuardian.co.uk: "I was quite concerned not to be so heavy handed to bring into criminal jurisdiction non abusive teenage relationships, which is a danger." .
It is perhaps unfortunate that the Bichard report was not couched in the more guarded terms in which he expressed himself in this interview. 
61. In order to consider the proportionality of the interferences, I have looked at 

a. The views of the representatives of relevant professionals.

b. Existing government guidance.

c. The views of the Joint Select Committee on Human Rights (JCHR).

d. Guidance from the courts.  

Views of relevant professionals
62. The schemes set out in the London and Sheffield Protocols – and the suggestion that Sheffield Protocol be used more widely – have also come in for serious criticism from other professionals who have responsibility for child sexual health and welfare.  For example, the British Association for Sexual Health and HIV made the following points in its report on Confidentiality and Child Protection in Sexual Health Services:

Experience has shown that if possible or actual abuse is disclosed, working with the young person usually allows disclosure to be made with their consent, thus preventing a breakdown in the healthcare professional/patient relationship. Where consent is refused and there may/is a risk to the young person or others, multi-disciplinary discussion occurs within the team as to assess whether disclosure is in the best interests of that person or others. Informal discussions, without breaking confidentiality by naming the young person, with a specialist in community paediatrics or a senior member of the  local ACPC are helpful in some cases This already occurs in some parts of England and an extension of this facility to all areas would be extremely valuable to SH services.
…

An essential component is that information is confidential. If confidentiality was no longer possible because of compulsory police checks or requests for information by social workers, the healthcare worker undertaking partner notification would have to inform the young person. Information on sexual partners is unlikely to be given in this situation.  If information is not given then the objective of protecting the young person from an exploitative (usually older) partner would be unachievable. There would also be repercussions for partner notification in the over 16 and over 18 year olds. Patients are highly unlikely to give details of sexual partners who are under 16, or advise them to attend GUM clinics, if they themselves would then be police checked and their partner referred to social services. It is not unreasonable to believe that pressure would be put on young people by their sexual partners not to attend STI or contraceptive clinics, or that there would be a risk of violence in some cases if they did so. The consequences include non-attendance, re-infection of the young person, inability to treat their sexual partner and the potential for ongoing transmission. There would be major implications for the public health, with likely rises in HIV and other STIs.
…

Whilst the aim is to protect young people, we believe that compulsory notification to police and social services will actually have the opposite effect and increase the risk of harm. We believe that room for professional judgement and discretion in SH multi-disciplinary teams as occurs currently is essential.
… 

A risk assessment for abuse in this older group should only be done where concerns arise during the consultation for sexual health services. 

Routine questioning in this situation is intrusive. Bichard himself has said his comments were not meant to cover non-abusive teenage relationships (Guardian 2004) and was concerned about the interpretation of his report by some ACPCs.
63. In a letter to the Chairman of the London Child Protection Committee in May 2005, the British Medical Association expressed serious concern that the Protocol contradicts existing guidance.  The BMA are particularly concerned about breaches of the confidential relationship between doctor and patient, contrary to its own guidance and that issued by the General Medical Council.  It was very critical of the guideline that all cases of sexual activity in under 13 year olds should be referred to the police, leaving no discretion whatsoever for professional judgment.  It also regarded as an unacceptable breach of confidentiality the requirement of routine police checks on the sexual partners of 13-16 year olds.  Like the British Association for Sexual Health, it emphasised the need for discussion and individual assessment.  The letter concluded:
In summary, therefore, the BMA agrees that premature sexual activity should be discouraged but this should be generally done through providing information, advice and support to individual young people who are thinking of entering a mutually agreed relationship. Where the relationship is not voluntary, prompt action is required involving appropriate agencies and team discussion may help clarify suspicions in this regard. The younger or more vulnerable the patient, the greater care and awareness required of health professionals.  The BMA reiterates the need for individual assessments, given that capacity can vary considerably amongst people of the same age and the context of each case is relevant to the action taken. We believe that mandatory reporting will not prevent sexual activity among young people but is likely to deter them from seeking medical advice and will inevitably hinder the formation of trusting relationships between patients and health professionals. 

64. The Faculty of Family Planning and Reproductive Health Care of the Royal College of Obstetricians and Gynaecologists said
All staff working with young people have a duty to act in the best interests of each young person. Individual assessments and decisions about referral need to be made, not blanket referral according to age, etc. This does not mean that staff are unaware of their duties to protect vulnerable young people from abuse, and sexual health professionals are taking an increasingly pro-active approach to Child Protection.

Doctors and other health professionals working regularly in sexual health settings, whether these are in general practice, community clinics or departments of genito-urinary medicine, encounter many young people who are sexually active. While agreeing that early sexual activity is to be discouraged, we have to work in the real world, in which many teenagers are exploring their sexuality and are taking part in mutually acceptable sexual activity. We have to assess at every consultation whether the relationships entered into by our clients give rise to child protection concerns.

Health and other professionals working with young people were given assurance that the Sexual Offences Act, 2000, while theoretically criminalising all sexual activity with girls under the age of 16 years, was not intended to interfere with what is regarded as normal teenage behaviour.

We also understand that Sir Michael Bichard’s recommendation that all suspected criminal activities should be reported to the police was not intended to cover “non-abusive teenage relationships”. 

While we would agree that any under-16 presenting at a sexual health setting should be carefully assessed, and that there may well be child protection concerns, the idea that every single under-16 year old should automatically be referred directly either to Social Services or to the police is totally unacceptable. 

The opportunity to have informal discussions with Child Protection professionals about the very young, in particular those under 13 years of age, when the professional deems it necessary, is essential. This already exists in many areas of the United Kingdom. There should be no automatic referral to either the police or to Social services. It may be that after building a relationship with an individual young person, referral to Social Services is indeed necessary, but this would be done (except in exceptional circumstances, if the well-being of the young person would be compromised), with the full knowledge of the young person.
65. The Family Planning Association expressed itself in the following terms:  
Both the law and professional guidance are clear that young people, including those under 13, are entitled to confidentiality when accessing sexual health services. Where young people are using sexual health services, it is crucial that professionals do not confuse child protection issues with the normal sexual development of young people. Rather, we believe that they must be supported in making a professional judgement in each individual case based on their knowledge, skills and expertise as well as the facts of the case, but recognising that the younger the patient, the greater will be the concerns to ensure that the sexual activity is not abusive or coercive. This position is also supported by professional bodies including the British Medical Association and the Royal College of Nursing.

66. The response from Brook to the Government’s consultation on revision of Working Together is to similar effect: 

Brook believes that the best way to protect young people who are sexually active is to reaffirm their right to access confidential sexual health services whilst empowering and supporting professionals to make an effective assessment as to whether they are at risk of harm or exploitation.  We have strong concerns that any prescriptive policy about when to share information would remove professional discretion and could lead to disproportionate and unjustified breaches in young people’s confidentiality.  Any suggestion that underage sexual activity would be automatically reported would be likely to act as a serious disincentive to young people’s use of services, with potentially disastrous consequences for teenage sexual health.

Brook believes that existing guidance such as the Department of Health’s Best Practice Guidance For Doctors And Other Health Professionals On The Provision Of Advice And Treatment To Young People Under 16 On Contraception, Sexual And Reproductive Health, already provides a clear indication on when information should be shared with social services and the police.   This guidance makes clear that confidentiality should be maintained unless a professional believes there is a risk to health, safety or welfare of the young person which outweighs their right to privacy.
67. It would be possible to multiply these citations with similar views from the NSPCC, the Medical Foundation for AIDS and Sexual Health, the Terence Higgins Trust and the National Youth Agency.  The views are summarised in a Joint Statement issued at the end of October by most of the organisations of professionals involved in children health and welfare, and other interested organisations
.  The statement affirms:

Those working in sexual health settings already have relevant child protection competencies, or ready access to other health professionals who have such competencies. The duty to safeguard children and young people’s health and wellbeing, including being alert to potential abuse, is regarded by all professionals as a matter of the utmost seriousness, and it would be highly regrettable if measures designed to protect children from possible abuse were of themselves damaging to children. The assessment of a young person’s needs is a skilled process that relies on experienced professional judgment and sensitivity; over-prescriptive guidance fetters the ability of practitioners to respond appropriately to the complexity of each child.
…

Although we are wholly sympathetic to the concerns of ACPCs to ensure the adequate protection of young people from abuse, we cannot support protocols that reduce young peoples’ rights to confidentiality and privacy, and expose them to unnecessary police scrutiny. Child protection is multi-faceted and encompasses every aspect of a child and young person’s development, including physical and emotional health. We believe that it is only in an environment where young people have the confidence to talk freely to professionals that the full range of their needs can be properly understood and addressed.

68.  The very clear consensus – indicated in particular by the passages which I have highlighted in bold – is that a blanket requirement of referral to the police of all under 13 year olds, police checks on partners and assessment (and consequent sharing and recording of information) is an unacceptable interference with confidentiality; that it is not required for the purpose of child protection; that it is more likely to discourage young people from seeking advice and assistance on sexual matters; that properly trained professionals are well able to assess whether in any particular case a child is at risk of significant harm, discuss matters with the child and determine whether information sharing, police checks or referral to the police are necessary; and that the present guidance from the professions and the government strikes the right balance between child protection and the right to respect for private life. 
69. In the next section, therefore, I examine some of the existing government guidance on the issue.  

Existing government guidance
70. Many of the professional organisations cited with approval the guidance issued by the Department of Health in July 2004, entitled Best Practice Guidance For Doctors And Other Health Professionals On The Provision Of Advice And Treatment To Young People Under 16 On Contraception, Sexual And Reproductive Health, and in particular the following passage:

The duty of confidentiality is not, however, absolute. Where a health professional believes that there is a risk to the health, safety or welfare of a young person or others which is so serious as to outweigh the young person’s right to privacy, they should follow locally agreed child protection protocols, as outlined in Working Together to Safeguard Children 5 . In these circumstances, the over-riding objective must be to safeguard the young person. If considering any disclosure of information to other agencies, including the police, staff should weigh up against the young person’s right to privacy the degree of current or likely harm, what any such disclosure is intended to achieve and what the potential benefits are to the young person’s well-being. 
Any disclosure should be justifiable according to the particular facts of the case and legal advice should be sought in cases of doubt. Except in the most exceptional of circumstances, disclosure should only take place after consulting the young person and offering to support a voluntary disclosure. (Emphasis added)
71. Reference should also be made to the guidance from the Teenage Pregnancy Unit within the Department for Education and Skills, issued last year, entitled Enabling young people to access contraceptive and sexual health information and advice.  Under the heading of confidentiality, the following are particularly germane:
Q.17 Can social care practitioners keep information and requests about sexual health and contraceptive advice confidential?   

Yes. Young people in public care have the same entitlement to confidentiality as other young people when discussing sex and relationships issues, including contraception.  Research makes it clear that concerns about confidentiality stop young people from seeking sexual health advice.  If social care practitioners are going to play an active role in helping young people avoid unplanned pregnancy and STIs, confidentiality must be maintained whenever possible.  
Q.18 Are there any exceptions to this?  

Yes.  Social care practitioners are acting within the Children Act 198916 to safeguard and promote the health and welfare of the young person. They therefore have to use their professional judgement to balance the young person’s right to confidentiality with the need to ensure their safety.  

If they have reason to think that the young person is being abused or exploited and/or is at risk of suffering significant harm which an intervention may prevent, they should encourage them to allow the relevant information to be passed on. 

If they refuse and the social care practitioner believes the involvement of others, including the police, is essential for the young person’s best interests, they may disclose information without the young person’s consent if absolutely necessary.

Maintaining the right balance between providing confidentiality and safeguarding young people is a complex and sensitive area of work, requiring clear policies for practitioners.  These should be developed with the Area Child Protection Committee (or future local Safeguarding Children Boards), their employer and/or the responsible CSSR.  

These policies should reflect the need to judge each case individually and include:  

· arrangements for initial discussions about worrying disclosures with a senior  colleague or designated member of the ACPC or Safeguarding Board without  naming the young person concerned;  

· a clear protocol for sharing information on a strictly need to know basis, governed  by the principle of promoting and safeguarding the young person ’s health  and welfare; 

· a requirement to inform the young person about what information will be given,  to whom, and for what purpose and where and how it will be recorded  

· arrangements for providing the young person with appropriate counselling and support, both during and after any Section 47 enquiry and/or police investigation takes place.
…

Q.   19 Working Together states that any criminal activity should be reported to the police.   Does this mean that all disclosures of under age sexual activity should be passed on to the police?  

Although the age of consent remains at 16, it is not intended that the law should be used to prosecute mutually agreed teenage sexual activity between two young people of a similar age, unless it involves abuse or exploitation.     

However, the younger the person, the greater the concern about abuse or exploitation.     It is therefore expected that local policies and protocols will reflect the need for social care practitioners to use their discretion in weighing up the circumstances of each individual case to determine whether a formal notification to the police is necessary.  Policies which require automatic formal notification to the police may stop young people confiding in social care practitioners, including those most at risk of abuse.     

It is important to recognise that the police may hold information about individuals who pose a danger to young people, which is not necessarily known to other agencies.  Policies and protocols should therefore include arrangements for informal, anonymous discussion with the police about cases of concern, to inform a decision about making a formal referral.     

These principles are reflected in recommendations made by Sir Michael Bichard in the report of his Inquiry, published in June 2004.  This includes a recommendation (13) that national guidance is produced to inform the decision as to whether or not to notify the police.  This will be included in guidance under the Children Bill, to be published by April 2006, which will also incorporate revisions to Working Together to Safeguard Children. During the preparation of this guidance, stakeholders will be consulted both formally and informally.  This process is likely to start in autumn 2004.
72.  These two guidance documents make clear that confidentiality is to be the norm, in particular since concerns about confidentiality are likely to stop young people from seeking advice; that disclosure without consent will be made only in very exceptional cases; that in particular automatic referral is undesirable; that the balance between confidentiality and child protection involves an exercise of professional judgment and is to be assessed on the facts of the individual case; and that the extent of disclosure – in terms of both content and breadth of dissemination – should be limited to what is strictly required. 
73.  Home Office guidance on the Sexual Offences Act 2003
 makes the point that 
“Although the age of consent remains at 16, the law is not intended to prosecute mutually agreed teenage sexual activity between two young people of a similar age, unless it involves abuse or exploitation. Young people, including those under 13, will continue to have the right to confidential advice on contraception, condoms, pregnancy and abortion.” (emphasis added)

Again this reinforces the view that sexual activity between young people is not normally to be the subject of prosecution, that the legislative bias is in favour of the maintenance of confidentiality, and that breach of that confidence will occur only in exceptional cases.  

74.  Finally, mention should be made of the confidentiality requirement in the NHS Trusts and Primary Care Trusts (Sexually Transmitted Diseases) Directions 2000.  These are made under section 17 of the National Health Service Act 1977, which empowers the Secretary of State to give directions to health authorities with respect to the exercise of their functions.  Health authorities are obliged to comply with those directions.  Under the heading “Confidentiality”, the paragraph 2 of the directions provides:
“Every NHS trust and Primary Care Trust shall take all necessary steps to secure that any information capable of identifying an individual obtained by any of their members or employees with respect to persons examined or treated for any sexually transmitted disease shall not be disclosed except-

(a) for the purpose of communicating that information to a medical practitioner, or to a person employed under the direction of a medical practitioner in connection with the treatment of persons suffering from such disease or the prevention of the spread thereof, and

(b) for the purpose of such treatment or prevention.”
Views of the JCHR on related matters
75. It is also instructive to consider the views which the Joint Committee on Human Rights has expressed on this and related issues. 
Disclosure of pre-sentence reports of young persons
76. In its Second Report of the 2002-2003 session the Committee considered clauses 143 and 144 of the Criminal Justice Bill, which provided that in respect of an unrepresented young person under 17, pre-sentence reports would be disclosed not to the defendant but to his parent or guardian.  The committee raised concerns about the right to respect for the private life of a person who is no longer in the care of parent/guardian and/or who does not want them to see the reports.  The minister accepted that the proposals were out of line with other provisions which set the age at which juveniles can make their decisions at 14.  The Committee welcomed the government’s agreement to amend the age to 17 as balancing the rights of the children to respect for their private life with the responsibilities of parents for children’s welfare.

Sexual offences against children
77. In its Twelfth Report of that session the Committee considered the Sexual Offences Bill, and in particular the whether it was acceptable to make all sexual touching, including consensual kissing, of children under 13 a criminal offence, regardless of the age of the other person and the consent of the child (clause 6, now section 7).  The Committee accepted that it pursued a legitimate aim of the protection of the rights of others and that so far as children are especially vulnerable to sexual abuse their rights may be protected by special provision about sexual touching.  The Committee also accepted that there is a pressing social need to protect children against sexual touching in some circumstances even if this interferes with the right to respect for private life.  The Government sought to justify the broad prohibition by saying that many children lack maturity, they need to be protected from other young people as well as from older people, that prosecutors have a discretion whether to prosecute and that a more targeted law would produce gaps and anomalies.  

78. The Committee did not find these justifications persuasive as an argument on proportionality.  In its view, the legislation failed to strike a proper balance, instead leaving it to the discretion of prosecutors.  The Committee did not consider this to be a satisfactory protection against a violation of rights.  The Committee concluded in these terms:  

In our view, the Government has not established that the impact of clause 6 of the Sexual Offences Bill, imposing liability on children under 13 for all sexual touching whether or not there is consent and whether or not it can properly be regarded as indecent, would be proportionate to a legitimate aim so as to be justifiable under ECHR Article 8.2. The offence seems to us to be over-broad, to impose liability in a way that is not adequately tailored to the legitimate objective, to interfere with the right to respect for private life more than is necessary for that purpose in a democratic society, and to contain insufficient safeguards against violation of the rights. We draw this matter to the attention of each House.

79. This opinion is of considerable importance: the offence under discussion here will be the trigger for an assessment or report to the police, and the consequent creation of records.  If the offence itself is overbroad in the way suggested by the Committee, it will be hard to justify further interference with privacy based on the simple fact of commission or suspicion of the offence (as opposed to a more targeted offence and reporting/referral/assessment system).  The overbroad nature of the offence is borne out by the terms of the Home Office guidance referred to in paragraph 73 above.  
Children Bill and information sharing
80. In its Nineteenth Report in the 2003-2004 session, the Committee considered the Children Bill.  The Committee accepted that it was important that laws should facilitate information sharing to the extent necessary to enable public authorities to fulfil their positive obligations to secure Convention rights.  Some provision in national law for information sharing may therefore be required to the extent that it is necessary to provide the requisite protection for the rights at stake.  The Committee continued: 
103. However, there is an important countervailing privacy interest at stake: the sharing of any personal information is an interference with Article 8 ECHR which requires justification. The European Court of Human Rights has consistently held that the protection of personal data is of fundamental importance to a person's enjoyment of his or her right to respect for private and family life.  Respecting the confidentiality of health data in particular has been held to be a vital principle, crucial not only to respect a patient's sense of privacy, but also to preserve his or her confidence in the medical profession and the health services. The Court has recognised that, without such protection, those in need of medical assistance may be deterred from revealing such personal information as may be necessary to receive appropriate treatment, and even from seeking such assistance in the first place. Article 8 therefore requires there to be appropriate safeguards to prevent any such communication or disclosure of personal health data as may be inconsistent with the purpose of Article 8. 

104. Children prima facie enjoy the benefit of the protection of the privacy of personal information in Article 8, even though obviously the younger or more vulnerable the child the weightier is likely to be the justification for any interference with that right under Article 8(2). The less vulnerable the child, and in particular the more mature they are, and the more sensitive the information, the more is likely to be required by way of justification for the interference.
… 

110. In our reports we have repeatedly stressed the fundamental importance of the right to respect for private life in Article 8 ECHR. The creation of databases containing personal information and providing for its disclosure to third parties involve serious interferences with the right to respect for private life in Article 8 which must be strongly justified and accompanied by adequate procedural safeguards against arbitrariness. The trailblazer pilots, which are likely to be the main source of the evidence going to justification, are still in progress. Parliament is being asked to authorise in advance a major interference with Article 8 rights without the evidence demonstrating its necessity being available.
In the succeeding paragraphs of its report the Committee expressed concerns about the scope of the databases and the subjective nature of the information to be included.  The Committee also reminded the Government that there had to be adequate procedural safeguards regulating the disclosure of sensitive personal information, and these might require participation by the person who is the subject of the information in decisions concerning the inclusion and disclosure of certain types of information
.

Guidance from the courts
81. The common law and Article 8 of the Convention have long recognised the confidentiality attaching to information about a person’s private life, in particular information about health and sexual relations
.  This applies to all individuals, but especially in respect of individuals who do not have any public profile.  Both the common law and the case law under Article 8 recognise that there are exceptions to any duty of confidence.  However, these must be limited in the manner set out above.  
82. A young person’s right to seek confidential advice on contraception was at the heart of Gillick v West Norfolk Area Health Authority
.  The case concerned a challenge to guidance issued by the Department of Health and Social Security in December 1980, which included the following passage:  

“It is, however, widely accepted that consultations between doctors and patients are confidential; and the Department recognises the importance which doctors and patients attach to this principle.  It is a principle which applies also to the other professions concerned.  To abandon this principle for children under 16 might cause some not to seek professional advice at all. They could then be exposed to the immediate risks of pregnancy and of sexually-transmitted diseases, as well as other long-term physical, psychological and emotional consequences which are equally a threat to stable family life.  This would apply particularly to young people whose parents are, for example, unconcerned, entirely unresponsive or grossly disturbed.  Some of these young people are away from their parents and in the care of local authorities or voluntary organisations standing in loco parentis.  The Department realises that in such exceptional cases the nature of any counselling must be a matter for the doctor or other professional worker concerned and that the decision whether or note to prescribe contraception must be for the clinical judgment of a doctor.”
83. The majority of the House of Lords in Gillick rejected the suggestion that no child under the age of 16 could consent to contraceptive advice or treatment.  For the majority, a parent’s right to determine whether or not a child under 16 should have medical treatment terminated when the child achieved sufficient understanding and intelligence to enable him or her to understand fully what was being proposed.  This could not be determined arbitrarily by reference to age but was a question of fact to be determined by the doctor or other professional on the facts of each case.  Dealing with the question whether parents should be informed, the majority accepted it was desirable for a doctor to seek to persuade a patient to share information with her parents, but that there would be cases where it would be desirable for the doctor to give advice and treatment without the consent or even the knowledge of the parents, where the patient did not wish to tell them and did not consent to their being informed.   For Lord Fraser, with whom Lords Scarman and Bridge agreed, the only practicable course was to entrust the doctor or other professional with the discretion to make this assessment and to act in the best interests of the patient.  He laid down 5 criteria for determining this matter:  
“(1)
that the girl (although under 16 years of age) will understand the advice;

(2)
that he [the doctor] cannot persuade her to inform her parents or to allow him to inform the parents that she is seeking contraceptive advice;

(3)
that she is very likely to begin or to continue having sexual intercourse with or without contraceptive treatment;

(4)
that unless she receives contraceptive advice or treatment her physical or mental health or both are likely to suffer;

(5)
that her best interests require him to give her contraceptive advice, treatment or both without the parental consent.”

84. In Z v Finland,  the European Court of Human Rights set out its statement of principle in the following terms:
… the protection of personal data, not least medical data, is of fundamental importance to a person's enjoyment of his or her right to respect for private and family life as guaranteed by Article 8 of the Convention.  Respecting the confidentiality of health data is a vital principle in the legal systems of all the Contracting Parties to the Convention.  It is crucial not only to respect the sense of privacy of a patient but also to preserve his or her confidence in the medical profession and in the health services in general.          

Without such protection, those in need of medical assistance may be deterred from revealing such information of a personal and intimate nature as may be necessary in order to receive appropriate treatment and, even, from seeking such assistance, thereby endangering their own health and, in the case of transmissible diseases, that of the community (see Recommendation no. R (89) 14 on "The ethical issues of HIV infection in the health care and social settings", adopted by the Committee of Ministers of the Council of Europe on 24 October 1989, in particular the general observations on confidentiality of medical data in paragraph 165 of the explanatory memorandum).
The domestic law must therefore afford appropriate safeguards to prevent any such communication or disclosure of personal health data as may be inconsistent with the guarantees in Article 8 of the Convention (see, mutatis mutandis, Articles 3 para. 2 (c), 5, 6 and 9 of the Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data, European Treaty Series no. 108, Strasbourg, 1981). 
 

85. After a careful examination of the facts of the case, the Court concluded that orders requiring the applicant’s doctors to give evidence in the criminal proceedings against her husband, and the seizure of her medical records and their inclusion in the investigation file were justified for the protection of crime and the rights and freedoms of others; but that the decision to make the material in question accessible to the public 10 years after the trial and the disclosure of her identity and medical condition in a court judgment were not justified.
86. In M.S. v Sweden
 the European Court of Human Rights confirmed the statement of principle it had made in Z.  The applicant in that case had made a claim for compensation for an industrial injury.  Without obtaining her consent, the Social Insurance Office obtained her medical records from a clinic where she had received medical treatment, and relied upon them in order to reject her claim.  The Court found (and the parties had agreed) that the communication of the data was potentially decisive for the allocation of public funds to deserving claimants and could thus be regarded as having pursued the aim of protecting the economic well-being of the country (one of the exceptions in Article 8(2)).  Applying its settled principles the Court concluded that disclosure was justified in the particular circumstances of the applicant’s case:  there was a legitimate need to check information received from the applicant against data in the possession of the clinic. In the absence of objective information from an independent source, it would have been difficult for the Social Insurance Office to determine whether the claim was well-founded.  The Court also examined the adequacy of the safeguards against further dissemination or misuse of the information and found that there were effective and adequate safeguards against abuse.  
87. Although the Court allowed public interests to override the patient’s confidentiality in these cases, it is important to note that it each of them its decision was the fruit of a careful examination of the circumstances of the case in order to reach the conclusion that disclosure was justified.  What was required was the striking of a balance in the light of the case as a whole
.  
88. In Re C (A Minor) (Care Proceedings: Disclosure)
 the Court of Appeal gave guidance as to the circumstances in which a court should order disclosure to the police of evidence, given in child care proceedings, about the death of a child.  Although the circumstances of the case are very different, the approach of the Court of Appeal may be instructive in considering how the balance should be struck in cases involving disclosure of information about sexual activity of young people.  Moreover, the approach was endorsed by a differently constituted Court of Appeal in Re V; Re L (Minors)(Sexual Abuse: Disclosure)
, which concerned the circumstances in which a court could direct that confidential information in family proceedings might be disclosed for purposes related to protection of children from sexual abuse.  
89. After a review of the authorities, Swinton Thomas LJ (with whom Rose and Henry LJJ agreed) summarised the position as follows:

“In the light of the authorities, the following are among the matters which a judge will consider when deciding whether to order disclosure. It is impossible to place them in any order of importance, because the importance of each of the various factors will inevitably vary very much from case to case. 

(1) The welfare and interests of the child or children concerned in the Care Proceedings. If the child is likely to be adversely affected by the order in any serious way, this will be a very important factor. 

(2) The welfare and interests of other children generally. 

(3) The maintenance of confidentiality in children cases. 

(4) The importance of encouraging frankness in children's cases. All parties to this appeal agree that this is a very important factor and is likely to be of particular importance in a case to which Section 98(2) applies. The underlying purpose of Section 98 is to encourage people to tell the truth in cases concerning children, and the incentive is that any admission will not be admissible in evidence in a criminal trial. Consequently, it is important in this case. However, the added incentive of guaranteed confidentiality is not given by the words of the section and cannot be given. 

(5) The public interest in the administration of justice. Barriers should not be erected between one branch of the judicature and another because this may be inimical to the overall interests of justice. 

(6) The public interest in the prosecution of serious crime and the punishment of offenders, including the public interest in convicting those who have been guilty of violent or sexual offences against children. There is a strong public interest in making available material to the police which is relevant to a criminal trial. In many cases, this is likely to be a very important factor. 

(7) The gravity of the alleged offence and the relevance of the evidence to it. If the evidence has little or no bearing on the investigation or the trial, this will militate against a disclosure order. 

(8) The desirability of co-operation between various agencies concerned with the welfare of children, including the Social Services Departments, the Police Service, medical practitioners, health visitors, schools, etc. This is particularly important in cases concerning children.

(9) In a case to which Section 98(2) applies, the terms of the section itself, namely, that the witness was not excused from answering incriminating questions, and that any statement of admission would not be admissible against him in criminal proceedings. Fairness to the person who has incriminated himself and any others affected by the incriminating statement and any danger of oppression would also be relevant considerations.

(10) Any other material disclosure which has already taken place.” 
90. Some of these factors do not apply to the present context, but many do, and again what is striking is that the Court lays down not hard and fast rules but factors to be weighed in the light of each case.  Applying this balance in Re V; Re L referred to above, the Court of Appeal asserted that it was inappropriate to direct disclosure of information about findings of abuse in Children Act cases unless there was a pressing need
. 
91. Re C was also applied by Munby J in A health authority v X and others
, which concerned an application for disclosure of documents produced in care proceedings and patient general practitioner records.  Munby J referred with approval to the dictum of Kennedy LJ in Woolgar v Chief Constable of Sussex Police that “Obviously in each case a balance has to be struck between competing public interests”
.  He also confirmed that there must be adequate and effective safeguards against abuse and that information sharing has to be justified each and every time records or information are transferred from one public authority to another
. 
CONCLUSIONS
92. It is now possible to state quite shortly some common principles derived from the government guidance, the views of child care professionals, the views of the JCHR and the case law of both the domestic courts and of the European Court of Human Rights.  These may then be used to assess the compatibility of the Protocols with the right to respect for private life.  

Applicable principles
93. As a general principle the law – whether Article 8 or the common law of confidence – protects information imparted in confidence.  This principle applies with greater force when the information in question concerns health or sexual matters.  There are two principal reasons for this: first, as a matter of personal autonomy and dignity, a person ought to be able to control the flow of private information about them into a more public domain; and secondly, it is generally accepted that people might be deterred from seeking advice and treatment on such matters if consultations were not generally protected by a duty of confidence.  This general principle applies to children and young people as it applies to adults.  A person’s age and maturity will be relevant when considering the justification for interference with privacy: see further paragraph 96 below.  This principle applies to cases of one public authority sharing information with another, and continues to apply in respect of each and every subsequent decision to share information.  The principle also applies to the recording and retention of information in a database.   
94. The principle is not absolute, and there may be exceptions to it.  But they are just that, exceptional.  Disclosure of personal information may be justified only where there is a pressing need for it.  The more personal and intimate the information, the greater will need to be the interest which justifies its disclosure and the more searching will be the inquiry into the proportionality of disclosure.  

95. The rules concerning disclosure or other intrusion should be accessible and clear, so that their scope and effect are readily apparent both to those who are subject to them and to those who are called upon to apply them.  Any system of information sharing should ensure that there are adequate and effective safeguards against abuse, which clearly set out the grounds on which and the persons to whom information may be disclosed and the uses to which it may be put.  Such safeguards should ideally be apparent on the face of the procedure.
96. An assessment of the need for disclosure of information or other interference requires a careful balance of a number of factors.  The assessment is best made not by prescriptive and rigid rules but by the exercise of professional judgment in order to arrive at a proper balance of competing interests in the circumstances of each individual case.  It will be a relevant fact that the patient or client is a child.  However, the age of the child is only one factor.  Other factors will include, for example. the degree of likelihood of significant harm, the young person’s own wishes (which ought to be canvassed as a matter of course), the child’s intelligence and understanding, the availability of alternative and less intrusive means (such as persuading the young person to allow further information sharing), the disadvantages in the individual case and the likely harmful effects of disclosure or other interference.  Respect for private life also requires that so far as possible the child or young person should be involved in any decision about disclosure or referral.

97. Article 8 of the Convention also protects against intrusive questioning into intimate personal matters.  Similar considerations apply to such intrusion.
Conclusions on compatibility
98. I have come to the conclusion that the Pan-London and Sheffield Protocols do not satisfy all the requirements outlined above.  

99. Accessibility and foreseeability – The Protocols are poorly written and at times confusing, so that it is sometimes difficult to establish with any clarity what they are intended to convey.  This means that it is not always clear whether, according to the Protocol, the circumstances call for interference with privacy or not.  Unhelpful phrases like “as appropriate” do not provide the necessary clarity, since they offer no guidance which would enable a professional to decide when it is appropriate.  It is one thing to leave matters to the judgment of the professional; it is another to leave that judgment without a framework.  

100. “Sexual activity” is not defined.  The meaning of “sexual” in section 78 of the Sexual Offences Act 2003 is very wide, as are the offences which derive from them.  In particular the Act criminalises all sexual touching, including consensual kissing, of children under 13, regardless of the age of the other person and the consent of the child.  The Joint Committee on Human Rights criticised the breadth of this offence for interfering with the right to respect for private life to a degree which went beyond what was necessary.  Home Office guidance on the Act appears to acknowledge the over-breadth of the offence, but the requirements of the Protocols do not reflect this recognition, save in one instance: the London Protocol requires automatic referral to the police only in the case of penetrative sexual activity.  
101. In my opinion, therefore, a Convention-compatible Protocol should lay down clear definitions of the activity which is to trigger interference, that the definition of such activity should be limited to the identification of significant harm and that it should avoid vague expressions like “as appropriate”.  

102. Justification/proportionality – The Protocols start from the proposition that all sexual activity of young persons under 16 (and indeed that of those aged 16-18) should be a matter of concern which should trigger action on the part of professionals.  In the case of under-13 year olds, there is to be automatic referral to the police in certain circumstances.  Even where there is no automatic referral, there are to be routine police checks in respect of the up to 16 year olds.  The position of the over-16s is not altogether clear, but apparently there may be checks in such cases too.  Even where the checks are not formal referrals, the names will be held by the police as soft data.  The circumstances in which others may access it are not made clear.  In addition, sexual activity in young people is the trigger for assessment, which will normally involve questioning on intimate sexual matters, as well as information exchange and recording.  

103. Given the breadth of the relevant statutory definitions, and the absence of any closer definition of sexual activity in the Protocols, it appears to me to that the Protocols create a potentially over-broad power of intervention.  While the case of a sexually active young person may be a cause of concern to the professional working with him/her, this will not invariably be so.  Even where there is a concern, referral to the police or the carrying out of a police check may, in the circumstances of the particular case, cause more harm than good.   To the extent that the Protocols require automatic referral to the police and/or routine police checks in all such cases, this is difficult to justify.  

104. So far as concerns the duty to assess, the Protocols would be unexceptionable if they were requiring no more than that a professional should consider the possibility of harm in any case of a sexually active person under 18.   This may be the intention of 

a. that part of the Sheffield Protocol which, after requiring assessment by the professional concerned, goes on to say that discussion with Social Services is “not mandatory and will depend on the level of risk/need assessed by those working with the young person” (see paragraph 10 above); and
b. Paragraph 5.5 of the London Protocol, which provides that “Where no concerns are identified, there will be no further action.”
But to the extent that the Protocols may be read as requiring a detailed or full assessment in all cases of under age sexual activity, they appear to me to involve a disproportionate interference with young people’s right to respect for their private life.
105. To the extent that the Protocols require routine assessment, including information sharing and police checks, they appear to leave little or no scope for the exercise of professional judgment in order to strike a balance based on an assessment of the circumstances of the individual case.  Of course this is especially so where referral of under-13s is concerned.   But it appears that referral or at least checks should be the norm in the case of all children up to 16 and assessments should be carried out as a matter of routine.  It is particularly hard to see what justification there can be for routine assessment – if that is what is intended – in the case of those in the 16-18 year age group, where the prevention of crime will normally afford no justification at all.  All the available guidance and the court decisions referred to in this opinion make clear that a proper balance can be struck only by assessing the circumstances of the individual case. 
106. While the Protocols mention confidentiality, they are very far from making clear that it should be the norm, and that breach of confidence or other interference should be the exception in cases of pressing need only.  The Protocols do not set out clearly that police checks, referral and assessment take place only in cases where intervention may be necessary to prevent significant harm.  Moreover, there appears to have been little or no attempt to set out the factors which might be taken into account in striking the necessary balance.  This is in stark contrast to the government
 and professional
 guidance and comments which I have set out above.  It is also at variance with the careful approach adopted by the courts
, which have gone to considerable lengths to identify the criteria which are to be applied in striking the correct balance.  Potentially, the very fact that the young person objects to disclosure – and therefore “denies [or] minimises” concerns (as opposed to accepting them) – may be regarded as an indicator of harm which should lead to further action.  
107. The Protocols themselves do not set out with any precision the safeguards which are to apply to the recording, exchange and dissemination of information held by the relevant agencies.  In particular it is not clear who will have access to the data which will be held by the police, and under what conditions.  This is particularly significant in the light of the development of the ICS.  The Strasbourg Court and the domestic courts have emphasised the importance of this requirement in any consideration of the justifiability of an interference; and the JCHR has regularly referred to this matter in its reports
.  
108. I have referred above to section 47(10) of the Children Act 1989, which provides that a person is not obliged to assist a local authority in its child protection function “where doing so would be unreasonable in all the circumstances of the case.”  In my opinion, a person or body mentioned in section 47(11) would be justified in relying on this provision to resist a request for information which in his/her view amounted to a disproportionate interference with a young person’s right to respect for private life
.       
109. Finally, I should record that it is little short of astonishing that both these Protocols could have been drafted without a single reference to the Human Rights Act, the Convention or the right to respect for private life.  
	December 2005
	Stephen Grosz

Bindman & Partners



APPENDIX 1 – SECTION 47 OF THE CHILDREN ACT 1989

Local authority’s duty to investigate

(1)   Where a local authority—
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	(a)
	   are informed that a child who lives, or is found, in their area— 
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	   (i)   is the subject of an emergency protection order; or 

   (ii)   is in police protection; or

  (iii)   has contravened a ban imposed by a curfew notice within the meaning of Chapter I of Part I of the Crime and Disorder Act 1998; or 
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	(b)
	   have reasonable cause to suspect that a child who lives, or is found, in their area is suffering, or is likely to suffer, significant harm, 



the authority shall make, or cause to be made, such enquiries as they consider necessary to enable them to decide whether they should take any action to safeguard or promote the child’s welfare. 
….
(3)   The enquiries shall, in particular, be directed towards establishing— 
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	(a)
	   whether the authority should make any application to the court, or exercise any of their other powers under this Act or section 11 of the Crime and Disorder Act 1998 (child safety orders), with respect to the child; 
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	(b)
	   whether, in the case of a child—


	[image: image45.png]



	 (i)   with respect to whom an emergency protection order has been made; and   

(ii)   who is not in accommodation provided by or on behalf of the authority, 
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	it would be in the child’s best interests (while an emergency protection order remains in force) for him to be in such accommodation; and 


	[image: image47.png]



	[image: image48.png]



	(c)
	   whether, in the case of a child who has been taken into police protection, it would be in the child’s best interests for the authority to ask for an application to be made under section 46(7). 




… 
	


(5)   Where, as a result of any such enquiries, it appears to the authority that there are matters connected with the child’s education which should be investigated, they shall consult the relevant local education authority. 

	


(5A)   For the purposes of making a determination under this section as to the action to be taken with respect to a child, a local authority shall, so far as is reasonably practicable and consistent with the child’s welfare— 
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	(a)
	   ascertain the child’s wishes and feelings regarding the action to be taken with respect to him; and 
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	(b)
	   give due consideration (having regard to his age and understanding) to such wishes and feelings of the child as they have been able to ascertain.] 




…

 (8)   Where, as a result of complying with this section, a local authority conclude that they should take action to safeguard or promote the child’s welfare they shall take that action (so far as it is both within their power and reasonably practicable for them to do so). 

 (9)   Where a local authority are conducting enquiries under this section, it shall be the duty of any person mentioned in subsection (11) to assist them with those enquiries (in particular by providing relevant information and advice) if called upon by the authority to do so.

 (10)   Subsection (9) does not oblige any person to assist a local authority where doing so would be unreasonable in all the circumstances of the case. 

	


(11)   The persons are— 
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	(a)
	   any local authority; 
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	(b)
	   any local education authority; 
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	(c)
	   any local housing authority; 
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	(d)
	   any Health Authority, Special Health Authority, Primary Care Trust, National Health Service trust or NHS foundation trust; and 
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	(e)
	   any person authorised by the Secretary of State for the purposes of this section. 


APPENDIX 2 – INFORMATION TO BE SOUGHT ON ASSESSMENT
DEFINITIONS

1.
development of the Child or Young Person

A
Health

The child or young person’s current health condition e.g. conditions of relevance to a child or young person, including growth, development, physical and mental wellbeing. 

Also includes consideration of:

· health condition which significantly affects everyday life functioning

· the impact of any disability or impairment and of any potential impairment

· access to and use of appropriate health services, such as those provided by a GP / dentist / optician, immunisations and appropriate developmental checks

· access to and use of appropriate health advice and information, for example including diet, sexual health and management of any health condition such as diabetes or asthma

B
Emotional and Social Development

The emotional and social response of the child or young person

Also includes consideration of:

· nature and quality of early attachments

· self-harm or risk of self-harm

· phobias or psychological difficulties

· temperament, coping and adjusting abilities e.g. after bereavement or family relationship breakdown

· attitudes and motivation to change

C
Behavioural Development

The behaviour of the child or young person.

Also includes consideration of:

· lifestyle and self-control (including participation in reckless activity and need for excitement)

· behaviour in class or other environments where the child comes into contact with their peers

· substance use

· anti-social behaviour e.g. destruction of property, aggression towards others, harm or risk of harm to others

· sexually inappropriate behaviour and attempts to manipulate or control others

· offending behaviour and risk of (re) offending

· violent or aggressive behaviour at home or school

· attitudes to offending

D
Self-esteem, self-image and identity

The growing sense of self as a separate and valued person. 

Also includes consideration of:

· a positive view of themselves

· knowledge of personal and family history

· sense of belonging and acceptance by those around them, ability to trust them

· race, religion, age, gender, sexuality and disability –may be affected by bullying or discriminatory behaviour

· understanding of the way in which appearance and behaviour are perceived and the impression being created

E
Family and social relationships

The ability to empathise and build stable and affectionate relationships with others, including family, peers and the wider community. 

Also includes consideration of:

· sibling relationships

· age appropriate friendships

· association with predominantly pro-criminal peers or lack of non-criminal friends

· understanding of others and awareness of consequences

F
Self-care skills and independence

The acquisition of practical and emotional competencies to increase independence. 

Also includes consideration of:

· early practical skills e.g. coping with routine such as washing, dressing and feeding

· opportunities to gain confidence and practical skills to undertake activities away from the family

· independent living skills for older children e.g. appropriate use of social problem solving approaches

G
Physical development

The child or young person’s level of physical maturity / delayed development. 

Also includes consideration of:

· vision and hearing

· fine and gross motor skills

· crawling, walking, running and climbing

· participation in football or other games

· ability to draw pictures, do jigsaws etc.

H
Cognitive development

The ability to understand and organise information, reason and solve problems. 

Also includes consideration of:

· play and interaction

· access to appropriate educational resources e.g. books

· demonstration of a range of skills and interests

· progress in learning, including any special educational needs identified

I
Speech, language and communications development

The ability to communicate effectively, confidently and appropriately with others. 

Also includes consideration of:

· willingness to communicate

· articulation skills and language structure

· vocabulary and comprehension

· fluency of speech and confidence

· appropriateness of social and communications skills e.g. body language, excessive use of expletives or inappropriate language e.g. brusque manner

2
Learning

A
Participation in learning, education and employment

The degree to which the child or young person has access to and is engaged in education and / or work based training and, if he / she is not participating, the reasons for this.

Also includes consideration of:

· the degree to which prior non-participation has led to current needs and circumstances

· access to appropriate and consistent adult support

B
Progress and achievement in learning

The child or young person’s educational achievements and progress, including in relation to their peers.

Also includes consideration of:

· adult interest in the child or young person’s educational activities and achievements

· basic skills – the ability to read, write and speak in English and use mathematics at a functional level

· key skills – the ability to learn, work with others, carry out tasks

· participation in opportunities to take part in activities in the community and / or develop particular strengths or skills e.g. in sports, arts or vocational training

· special educational needs – whether the child or young person has a learning difficulty and needs additional or different support to access the curriculum

C
Aspirations

The ambitions of the child or young person, whether their aspirations are realistic and they are able to plan how to meet them. Note there may be barriers to a child or young person’s achievement of their aspirations e.g. the child or young person’s other responsibilities in the home

Also includes consideration of:

· the child or young person’s view of progress

· motivating factors

· the child or young person’s level of self-confidence

· perseverance

3
Parents and carers

A
Basic care and ensuring safety

The extent to which the child or young person’s physical needs are met and they are protected from self-harm or danger.

Also includes consideration of:

· provision of food, drink, warmth, shelter, clean and appropriate clothing, personal hygiene

· level of engagement in securing universal services e.g. doctor, dentist, optician

· provision of a safe environment, where family members and other carers act to safeguard the safety and welfare of the child or young person and the child or young person is not exposed to sexual exploitation or other inappropriate contact

· recognition of hazards and danger both in the home and elsewhere

B
Emotional warmth and stability

Provision of emotional warmth in a stable family environment, giving the child or young person a sense of being valued for who they are. 

Also includes consideration of:

· ensuring the child or young person’s requirements for secure, stable and affectionate relationships with significant adults, with appropriate sensitivity and responsiveness to the child or young person’s needs

· appropriate physical contact, comfort and cuddling sufficient to demonstrate warm regard, praise and encouragement

· maintenance of a secure attachment to the primary caregiver(s) in order to ensure optimal development

· ensuring the child or young person keeps in contact with important family members and significant others

· frequency of moves of house and / or early years provision, school or place of employment

C
Guidance, boundaries and stimulation

Enabling the child to regulate their own emotions and behaviour while promoting the child or young person’s learning and intellectual development through encouragement and stimulation and promoting social opportunities. 

Also includes consideration of:

· modelling appropriate behaviour. This may include:

· disorganised / chaotic lifestyle

· failure to show care or interest in the child or young person

· impact of problems experienced by other family members such as physical illness, mental health problems, bereavement or loss

· allowing the child or young person to witness violent behaviour, including domestic violence (both physical and verbal)

· involvement in criminal activity / anti-social behaviour 

· involvement in alcohol misuse

· involvement in substance misuse

· experience of abuse

· provision of clear, consistent and appropriate guidance, boundaries and discipline such that a child or young person can develop a positive internal model of value and conscience

· appropriate stimulation of learning

· effective discipline

· ensuring the child or young person’s safety while encouraging independence and avoiding overprotection

4
family and environmental factors

A
Family history, functioning and well-being

The impact of family situations and experiences. 

This factor includes consideration of:

· culture, size and composition of the household

· family history 

· family routines

· family relationships – including all people important to the child or young person e.g. the impact of siblings, absent parents

· history of family breakdown or other disruptive events

B
Wider family

The family’s relationships with relatives and non-relatives.

It includes consideration of:

· formal and informal support networks for the child or young person 

· formal and informal support networks for the parents or carers

· parental or carer roles and responsibilities e.g. including employment and care of others

C
Housing, employment and financial considerations

Housing – What are the living arrangements? Does the accommodation have appropriate amenities and facilities? 

This element includes:

· who has the child or young person been living with

· the exterior of the accommodation and immediate surroundings

· the interior of the accommodation with specific reference to the child or young person’s individual living arrangements

· water, heating, sanitation, cooking facilities, sleeping arrangements, cleanliness, hygiene, safety

Employment – who is working in the household, the pattern of their work and any changes. 

This element also includes:

· the impact of work upon the child or young person

· how work or absence of work is viewed by family members

· how does work affect the family’s relationship with the child or young person?

Financial considerations – income available over a sustained period of time. 

This element also includes:

· the family’s entitlement to and receipt of benefits

· sufficiency of income to meet the family’s needs

· the ways in which the family’s income is used

· how the family’s financial circumstances affect the child or young person e.g. inadequate legitimate personal income

D
Social and community factors and resources, including education

Explores the wider context of a child or young person’s neighbourhood and its impact on the young person, including details of the facilities and services available. 

Also includes consideration of:

· neighbourhood characteristics e.g. levels of crime, disadvantage, employment etc.

· availability of universal services, including schools, day-care, primary health care, places of worship, transport, shops and leisure activities

· quality of the learning environment and educational support services

· physical access to facilities and services

· degree of child or young person’s social integration or isolation

· the influence of peer groups, friendships and social networks

� Pan London Protocol paragraph 1.1.  


� Paragraph 2.1.


� See paragraph � REF _Ref120953811 \r \h � \* MERGEFORMAT �14� below.  


� Framework for Assessing the Needs of children and their Families (DH/DfES 2000)


� Every Child Matters, ECM next steps and Change for Children (DfES, 2003 – 4): all Local Authorities are expected to implement the Common Assessment Framework between April 2006 and the end of 2008. See DfES Guidance at:  � HYPERLINK "http://www.everychildmatters.gov.uk/key-documents/" ��http://www.everychildmatters.gov.uk/key-documents/�


� London Child Protection Procedures, version 3 (LCPC 2002)


� The relevant professional should have the clinical/professional skills and competencies for managing these situations, acquired through training in the Common Assessment Framework, Core Child Protection skills and competencies and Working with Sexually Active under 18s, in line with the All London Training Framework for London Safeguarding Children Boards.


� London 2.1.


� Sheffield, 2nd paragraph


� See paragraph � REF _Ref120952428 \r \h � \* MERGEFORMAT �16� below.  


� What To Do If You Are Worried That A Child Is Being Abused (HMSO, DfES, 2003)


� Best Practice Guidance for Doctors and other Health Professionals on the Provision of Advice and Treatment of Young People under 16 on Contraceptive, Sexual and Reproductive Health; and Enabling Young People to Access Contraceptive and Sexual Health Information and Advice: Legal and Policy Framework for Social Workers, Residential Social Workers, Foster Carers and other Social Care Practitioners (DfES/Teenage Pregnancy Unit, 2004) 


� The Fraser Guidelines, also known as the Gillick Competency test. In 1980’s the House of Lords ruled that young people under 16, who are fully able to understand what is proposed, and its implications, are competent to consent to medical treatment regardless of age.  


� See also section 14.  


� See Campbell v MGN Ltd [2004] 2 AC 457..


� (1986) 8 EHRR 235.


� Paragraph 23.


� Paragraph 27.


� (1999) 27 EHRR 611.


� Paragraph 22.  Reference was made to Articles 19 and 37 of the United Nations Convention on the Rights of the Child.


� Application 39272/98, Judgment of 4 December 2003, paragraph 166.  


� Z v UK (2002) 34 EHRR 3, at para. 73.  See also Application no. 42293/98, Adamson v United Kingdom, admissibility decision dated 26 January 1999: requirement of convicted sex offender to report whereabouts and other personal details to the police not a disproportionate interference with right to respect for private life, having regard to the importance of the aim pursued, the gravit of the harm to victims and states’ positive obligations.   


� Dudgeon v United Kingdom (1981) 4 EHRR 149.


�(2000) 29 EHRR 493, paragraph 71.  See also Dudgeon v United Kingdom (1981) 4 EHRR 149, paragraph 41: police investigation of sexual activity an interference.  


� See Leander v Sweden (1987) 9 EHRR 433; Friedl v Austria (1995) 21 EHRR 83.  The judgment of the majority of the House of Lords in R (S and Marper) v Chief Constable of South Yorkshire [2004] HRLR 35 on the retention of DNA samples may be distinguished, in that the majority considered that the samples did not yield readily available information and the purposes to which the samples could be put was circumscribed by legislation.  The dissenting view of Baroness Hale on this point is to be preferred as being more in line with the likely approach of the Strasbourg Court where the collation and retention of information are concerned.  


� 28341/95, Judgment of 4 May 2000.  


� See M.S. v Sweden (1999) 28 EHRR 313 paragraph 35 – communication of medical records by a clinic to Social Insurance Office in connection with an industrial injury claim: see further paragraph � REF _Ref119747709 \r \p \h � \* MERGEFORMAT �86�.  This decision was applied by Munby J in A health authority v X and others 8 May 2001, Munby J  (2001) 2 FLR 673, paragraph 54.  See Z v Finland , considered at paragraph � REF _Ref119747660 \r \p \h � \* MERGEFORMAT �84�. 


� R v Mid Glamorgan Family Health Service Authority ex p Martin [1995] 1 WLR 110, CA, dealing with the confidentiality of medical records, whether in the hands of the practitioner or the health authority. A health authority v X and others 8 May 2001, Munby J (2001) 2 FLR 673.  See also Ashworth Security Hospital v MGN (2002) 1 WLR 2033. 


� Part 1 of Schedule 2.  


� The relevant parts of section 47 are reproduced in Appendix 1.


� Gogay v Hertfordshire County Council  [2001] 1 FLR 280, paragraph 50.  


� Section 47(1).  


� Section 47(8).  


� Section 47(5A).  


� Section 47(9).  The relevant bodies are listed in section 49(11) and include local authorities, education and housing authorities, NHS entities and “any person authorised by the Secretary of State for the purpose of this section”.  I do not know if any person has been so authorised.  


� Section 47(10).  


� R v Hertfordshire County Council, ex parte A [2001] LGR 435, paragraph 31.  Disclosure should take place only in the case of a pressing need: R -v- Chief Constable of North Wales Police, ex parte Thorpe [1999] Q.B. 396,


� See paragraph � REF _Ref120953811 \r \h ��14� above.


� � HYPERLINK "http://www.dfes.gov.uk/acpc/rolesandresponsibilities/" \o "http://www.dfes.gov.uk/acpc/rolesandresponsibilities/" ��http://www.dfes.gov.uk/acpc/rolesandresponsibilities/�.


� 'Working Together to Safeguard Children - a guide to inter-agency working to safeguard and promote the welfare of children,'1999


� See paragraph � REF _Ref119305100 \r \h � \* MERGEFORMAT �28�.


� 25 EHRR 371: see further paragraph � REF _Ref119747660 \r \p \h � \* MERGEFORMAT �84�


� (2001) 2 FLR 673.


� (1981) 4 EHRR 149.


� [1999] 1 AC 69, 80, approved in R v Secretary of State for the Home Department, ex parte Daly [2001] 2 AC 532, paragraph 27, per Lord Steyn. 


� The signatories to the joint statement are British Medical Association, Royal College of General Practitioners, Royal College of Nursing, Royal Institute of Public Health, ARCH (Action on Rights for Children), Association of Teachers and Lecturers, British Association for Sexual Health and HIV, Brook , Children’s Rights Alliance for England, Education for Choice, English Secondary Students Association, Faculty of Family Planning and Reproductive Health Care of the Royal College of Obstetrics and Gynaecology, Faculty of Public Health, FPA (Family Planning Association), Independent Schools Council, Liberty, Medical Foundation for AIDS & Sexual Health (MedFASH), National Youth Agency, Teenage Magazine Arbitration Panel, Terrence Higgins Trust, Youth Access. 


� Working within the Sexual Offences Act 2003, Home Office, 2004 


� Paragraph 2.20.  


� Paragraphs 113-115.  


� See cases cited earlier and, for example, Campbell v MGN Ltd [2004] 2 AC 457. 


� [1985] 3 All ER 402.  


� 25 EHRR 371, paragraph 95.   


� (1999) 28 EHRR 313


� Z judgment, paragraph 94; MS judgment paragraph 41.  


� [1997] 2 FLR 725.


� [1999] 1 WLR 299; [1999] 1 FLR 267.


� The expression was taken from the judgment of Lord Woolf MR in R v Chief Constable of the North Wales Police and others, ex parte Thorpe [1999] Q.B. 396.  The Court also had in mind that there were no safeguards in respect of the breadth of dissemination and the use to which the information might be put.


� [2001] 2 FLR 673.


� [2000] 1 WLR 25, 36H.


� Paragraphs 53 and 54 of the judgment.


� Paragraph � REF _Ref120006995 \r \h � \* MERGEFORMAT �70� ff.  


� Paragraph � REF _Ref120007090 \r \h � \* MERGEFORMAT �62� ff.  


� Paragraph � REF _Ref120007151 \r \h � \* MERGEFORMAT �81� ff.  


� See in particular Nineteenth Report, 2003-2004 session, consideration of the Children Bill: quoted at paragraph � REF _Ref120007897 \r \h � \* MERGEFORMAT �80� above.  


� See, mutatis mutandis, X v Y [2004] IRLR 625; [2004] UKHRR 1172.  A similar conclusion might be derived from section 175 of the Education Act 2002, which requires local education authorities and the governing body of maintained schools and institutions within the further education sector to make arrangements for ensuring that their functions are exercised with a view to safeguarding and promoting the welfare of children.  
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