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Background  
The New Quality Mark (NQM) has been developed at a time when there are considerable changes in:

· the  procurement and commissioning of advice services,  and 

· the ways that the quality of advice is defined and measured.

It approaches the assessment of quality of advice from the point of view of a client wanting advice in one of the following areas of law:
· Welfare Benefits

· Debt 

· Housing

· Employment

· Community Care

· Consumer

· Education

 These areas of law are collectively know as social welfare law
.

The quality standards and assessment methods used in the NQM reflect the minimum standards necessary to ensure that clients seeking advice receive accurate, complete and timely advice, and that they are able to obtain this advice from an advice provider which is accessible to them and which is able to act independently and in their sole interests. 

Purpose

Applicants should read this guidance paper with:
· the Quality Standards, 
· the Application Pack 
· Other guidance materials available for NQM applicants

This Guidance Paper aims to help advice providers to apply for the appropriate level of the NQM for their own service by enabling them to:
· identify which areas of law they provide services in  

· identify the level of service they deliver in each area of law (advice, casework or specialist)

· develop a shared understanding and interpretation of common advice terminology used in the application documents 
Generic Definitions

This paper defines the meaning of terms commonly used within the advice sector, such as “information, casework and specialist”. The NQM applies to work which is undertaken at “advice” and “advice with casework levels”.

· Information and Specialist Level - The NQM does not cover work at information or specialist levels. We have provided definitions for the type of work which would fall into information and specialist levels to help advice providers be clear about where work at advice and advice with casework levels starts and ends.
· Staff delivering different levels of advice - The NQM definitions don't necessarily mean that staff providing advice at the various levels have different levels of knowledge or skill. It is common in many advice providers to find the same advisers delivering both advice and casework. These advisers may be caseworkers at generalist or specialist levels.

What is Social Welfare Law?
Social Welfare Law generally refers to those categories of law which govern entitlement to state benefits and public housing; the management of personal and business debt; an employee’s rights at work and access to redress for unfair treatment; and access to appropriate care and support for people with particular health problems. Within the not-for-profit advice sector, advice is often given to members of the public on the following types or “categories” of social welfare law:

· Welfare benefits

· Debt

· Housing

· Employment

· Community care

Some advice service also give advice on issues such as education, family, consumer and general contract.  Immigration and asylum law may also be considered as social welfare law, but as the provision of advice in this category is separately regulated (by the OISC), we have not made specific reference to it in this document.

When is “advice” legal advice?

Within the NFP sector, advice on matters of social welfare law is often given by advisers, paid or voluntary, who are not legally qualified and who may not consider that they are giving “legal” advice simply because they do not have detailed knowledge of, or training in, social welfare law or case law.  

However, any advice which involves interpreting how the law applies to a client’s particular problem or set of circumstances is legal advice. 

For example, legal advice may include:

· advising someone on whether or not his circumstances satisfy the criteria for the award of a particular social security benefit 

· advising an employee of her right to make a claim against her employer for unfair dismissal

· advising a homeless person on his rights to re-housing 

It is important that advice agencies and advisers recognize when they are giving advice, as opposed to information, and ensure that advisers at all levels are properly trained and supervised in their role in order to ensure that the advice given is accurate and to protect the agency from being sued. Further examples of advice, information  and advice with casework are given in section 2.
What is Advocacy?
Many charities and other not-for-profit organisations use the term “advocacy” to describe the services they provide for their clients. For example:

· a mental health charity may represent the interests of its clients in making the case for particular facilities, such as a day centre

· an organisation representing carers may advocate on its members’ behalf for the funding of respite care. 

The term “advocacy” is also used within the advice sector - normally to describe a level of service which the advice agency provides for its clients: i.e. negotiation with third parties and representation at tribunal and court proceedings. As the term “advocacy” has many connotations and is not specific to a legal advice service, it has not been used within the Definitions Guidance document. 

Agencies providing advice may often describe their activities as “advocacy”. To be considered as eligible activities for the Quality Mark an agency’s activities would have to provide legal advice. Any action taken on behalf of clients would have to match the examples and definitions provided under the advice and advice with casework definitions in this guidance. For an example of what we mean by a service which does not include legal advice see Appendix 1.
What does the NQM mean by “Specialist”?
When the Quality Mark uses the term “specialist” it means an adviser or an advice service which undertakes advice and casework at a level where very detailed knowledge of the law, and case law is required. Usually, this means casework involving litigation and representation at court and tribunal hearings.  This is the meaning of “specialist” which is used for the Community Legal Service’s Specialist Quality Mark (SQM) 

When we use the word specialist we mean the sort of advice and casework which is:

· undertaken within advice agencies which describe and advertise their services as being at specialist level

· delivered by advisers who have the necessary levels of knowledge and expertise to undertake representation for clients through the courts, whether or not the advice service in which they work holds the SQM or any other recognized quality mark for work at specialist level.

We do not mean:

·   An adviser or advice service whose work falls mainly within a particular category of law or is limited to a particular type of  enquiry: e.g.:-

· an advice service/adviser who gives advice or undertakes casework on debt matters only

· a welfare benefits advice service/adviser who deals only with enquiries about welfare benefits applicable to certain people: e.g. people of retirement age 

· an employment advice service/adviser who provides advice on certain types of employment queries only: e.g. statutory rights such as the minimum wage 

· or an advice service which focuses upon a specific client group: e.g. young people, students, older people - regardless of the level or range of advice provided
Level of work versus capability of adviser  

For the purposes of the Quality Mark, it is the level of work which an advice service undertakes, not the capability of their advisers which determines whether the service is eligible to apply for the NQM. Advice agencies often use specialist level staff to deliver both advice with casework and specialist work. In this situation the Quality Mark would regard the “advice with casework” service as casework and not specialist work even though it is delivered by a worker with specialist skills. 







Definition 1 – INFORMATION


An information service may include
· providing general information – e.g. leaflets or an information kiosk provided in a reception or waiting area. Clients select the information they want themselves and there is no direct guidance by a receptionist or other staff member

· signposting – e.g. providing factual information about the role of another organisation or how to find or contact that organisation. 

· assisting clients to find information that relates to their enquiry – e.g. providing  clients with leaflets, website addresses or other details which will help them contact other organisations, such as the Department for Work and Pensions (DWP) 

Remember 
1. Information may be provided by someone who is not an adviser, e.g. a receptionist, administrator or information worker
2. Information is given in response to a client’s own assessment of their query and the information they need 

3. Clients are responsible for applying the information they are given to their particular situation and for taking any action they consider necessary

4. Sign-posting gives clients information about providers of other services. This is based on an agency’s knowledge of the other services and the needs of the client. The client is responsible for taking further action and contacting these other services.

For more examples of Information see Appendix 2.




Definition 2 – ADVICE
An advice service may include
· diagnosing the client’s legal problem and any related legal matters.
· identifying relevant legislation and deciding how it applies to a client’s particular circumstances, including identifying the implications and consequences of such action and grounds for taking action

· providing information on matters relevant to the problem, including:

· advice on next steps
· identifying dates by which action must be taken in order to secure a client’s rights.
· helping a client with debt problems to draw up a financial statement and negotiate a repayment schedule. However, after receiving advice, the client would carry out any action needed. 

· helping the client to complete a claim form (e.g. for a social security benefit) which requires the adviser to understand the legal issue: (e.g. the criteria for the award of a particular benefit). 
· advising a client on the merit (what we mean by “merit” is explained on p.10 below) of his case (or telling a client that the adviser has not assessed the merit and then signposting or referring the client to an agency which can advise on merit if the client so wishes).
· referring or sign-posting a client to another source of help, having first assessed the nature of the query and the level of advice or help needed: e.g. a client seeking advice following relationship breakdown is given advice on a welfare benefits matter but also sign-posted to a solicitor for help with a family problem. 

· drafting, or helping a client to draft, letters to third parties.  In general, correspondence will be from the client, not from the advice provider. 

· making telephone calls for a client to request information, to carry out one-off negotiations or check the progress of an enquiry. (e.g. where a client is unable to make calls themselves). For practical reasons, it may not be possible to make these calls while the client is present. This may mean that calls are made after the advice session and the client is asked to make a further appointment to find out the results of the call. 

Remember

1. Advice must always be given by an adviser who is trained and competent to:

- provide advice on the area of law or problem concerned 
- undertake a diagnosis or initial assessment of a client’s query
2. To fall within our definition of “advice” the service provided must always be tailored to that particular client. The advice must be complete and include advice on the merit or a clear statement that the adviser is not able to advise on the outcome.

3. Advice is normally concluded at the first interview, but may include some follow-up action by the adviser and further interviews, depending on the type of problem and a client’s ability to take any action necessary. 
4. The client retains responsibility for the matter and the advice provider does not present itself to the client or third parties as acting on the client’s behalf. The  advice provider is responsible for the accuracy of the advice and information given.


     For more advice examples see Appendix 3.
Definition 3 - ADVICE WITH CASEWORK


An advice with casework service may include the advice provider 
· taking action to obtain detailed information from a third party in order to resolve a client’s problem
· challenging the decision or action of a third party  

· corresponding or negotiating with third parties, to protect a client’s rights or interests. This will go beyond simple requests for information

· undertaking a large volume of work on a given matter and/or over an extended period of time. This does not need to comprise a challenge to a third party

· any work the advice provider undertakes on behalf of the client – even if the client agrees to take some action him/herself

· representation at a court or tribunal where there are no complex matters of law to present: e.g. a Disability Living Allowance appeal where the issues are factual ones relating to the level of a client’s care need




Remember

1. The person undertaking the work (identified by the advice provider as a caseworker) must have the required level of competence in the category of law or type of case concerned. 

2.  The advice provider must present itself to third parties etc. as acting on the client’s behalf (e.g. by writing out on its headed paper; obtaining and presenting written authorisation from the client to act)

3. The advice provider may agree to be the named representative for the client (e.g. on an appeal against a benefit decision(GL24 form) or on an application to an employment tribunal (ET1 form))
4. The advice provider would normally advise the client on the merits of the case.

For more examples of the overlap between advice and advice with casework see appendix 5.
Definition 4 - SPECIALIST CASEWORK 


Specialist-level casework may include

· representation and litigation: acting for and representing a client at court and tribunal hearings: e.g. preparing and presenting written and oral submissions at hearings at Employment Tribunals, Social Security Appeal Tribunals, County Court, High Court

· an application to a higher court or tribunal (for example, for judicial review), and instructing experts – such as barristers – for representation at hearings at the High Court, Court of Appeal, Employment Appeal Tribunal
· negotiation with the other side to a dispute or with relevant third parties: e.g. negotiation with the employer and Acas in an employment matter; with a creditor in a complex debt matter      
Overlap with Advice with Casework

Work at the “advice with casework” level will often involve negotiation, representation and, to a limited extent, litigation.  The point at which the matter becomes specialist casework depends on criteria such as:-

1. Complexity  - whether the matter is routine and requires the adviser to obtain and present factual information, rather than construct complex legal arguments

2. Level of knowledge and skill required  - whether the adviser needs to have:

· detailed knowledge of case law

· knowledge of another area of law
· skill and experience in conducting the type of case presented

3. Type of litigation 
· whether representation in the courts and higher level tribunals is needed

· whether the representative must be legally qualified (a solicitor or barrister)

4. Significance 
· the level of detriment the client will suffer if the case fails: e.g. loss of liberty, home, income.





For more examples of the overlap between advice with casework and specialist casework see appendix 6.


The NQM applies to any work which an advice provider undertakes which falls within the general definitions of “advice” and “advice with casework” as outlined above.  
Different types of advice records and case management procedures may apply for these different functions.

These definitions provide a guide to the types of work applicable to advice and casework in each of the main areas of law practised within the not- for -profit sector. They also indicate the level of competence and knowledge required of advisers and caseworkers. 
In drafting  this guidance we have drawn upon guidance materials published by the Money Advice Trust (the “Wiser Adviser” standards for debt and money advice), guidance prepared by the CAB network, and the National Occupational Standards (NOS4Justice) project.  
We have specified the types of work that fall within “advice” and “advice with casework” for the following areas. We have called these types of work “enquiry areas”.

1.
Welfare Benefits

2.
Debt 
3.
Housing

4.
Employment

5.
Community Care

6.
Consumer Issues
7. 
Education

8.    Family

To see the definitions of advice and advice with casework for each subject area  see our Advice Profile Form document. 

Immigration 

Because Advice in Immigration is covered by the OISC the NQM is not covering immigration work and our kite mark does not provide any kind of validation of an organisation's immigration work.  Any organisation which has the NQM and which does immigration work will also need to show evidence of OISC registration.
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Section One – Introduction & Purpose





“Advocacy is taking action to help people say what they want, secure their rights, represent their interests and obtain services they need”. 


(The Advocacy Charter, 2002).








Example of an agency who uses specialist level staff to deliver advice, advice with casework and specialist work


The Fairhaven Advice Agency provides an advice and casework service in debt and welfare benefits.  It only employs specialist level advisers. All its advisers undertake all levels of work, including giving initial advice, form filling, casework and representation at court and at First-tier and Upper Tribunals.


As the Fairhaven Advice Agency undertakes work which falls within the definition of advice and advice with casework, the agency may apply for the Quality Mark. However, when completing its application it can only include  enquiries and cases which fit the definition of advice and advice with casework. It cannot include cases which fit the definition of specialist work.  Cases selected for the quality of advice assessment will also include only those which fit the definition of advice with casework.


If it wants its specialist level work to be assessed The Fairhaven Advice Agency will need to apply for separate accreditation from the LSC’s Specialist Quality Mark (SQM) or Lexcel. 





Example of an agency which doesn’t deliver specialist level work despite having staff who are capable of working at this level


The Waterbridge Employment Advice Service provides advice and casework in employment law to local people.  Under the terms of its funding it must refer any cases requiring representation at Employment Tribunals or courts  to the Waterbridge Law Centre.   


Continued overleaf








Example of an agency which doesn’t deliver specialist level work despite having staff who are capable of working at this level - continued


  


The Waterbridge Employment Advice Service employs an adviser who has had recent experience of undertaking specialist level casework and representation in employment matters.  However, as the Advice Service cannot undertake specialist level work, its advisers, whatever their experience and qualification,  only deliver work at advice and advice with casework levels.


The Waterbridge Employment Advice Service may apply for the NQM in Employment for its work at advice and advice with casework levels.  It cannot be treated as a specialist level service simply because it employs a specialist adviser.





Section Two - Definitions





Definition 1 – Information


An information service gives clients the information they need, for them to know and do more about their situation. It can include information about rights, policies and practices; and about national and local services and agencies. Responsibility for taking any further action rests with the client.





Example of Information 


A client asks whether she can get help with her council tax bill and how to claim. You give her a leaflet “Help with Council Tax” and details of her local benefits office.  You let her know of two advice services nearby that give advice on welfare benefits.








An advice service involves:


a diagnosis of the client’s enquiry and the legal issues involved


giving information and explaining options


identifying further action the client can take


some assistance: e.g. contacting third parties to seek information; filling in forms.   


It would usually be completed with one interview although there may be some follow-up work. The client would take responsibility for any further action.





Example of Advice





A client asks whether he can get help with his council tax. You carry out a benefit check and advise him that he is entitled to council tax benefit of £6.50 a week. You may help fill in the form or direct him to the local benefits office to make an application.





An advice with casework service includes all the elements of an advice service previously listed and also involves taking action on behalf of the client to move the case on. It could include negotiating on behalf of the client with third parties on the telephone, by letter or face-to-face. It will involve the advice provider taking responsibility for follow-up work.   





What we mean by casework


The term “case” means different things in different contexts. Here it relates to the definition of advice with casework given above, and means the work an advice provider  undertakes when it acts for, or “takes on a case” for, a client. 





The fact that an advice provider has a physical file where it keeps notes and paperwork relating to a client’s enquiry, does not mean the provider is carrying out casework. An advice provider undertakes casework when it carries out work on an enquiry for a client that goes beyond advice. 





Casework relates to the management of an enquiry, rather than the level of complexity of the issue or the competence of the adviser. In the definition of “advice with casework” above, there are examples of casework as opposed to advice activities. 





When providers take on a case  The point at which a provider takes on a case / acts for the client varies between types of organisations and client groups.  Factors affecting a provider’s decision to restrict their help to advice or to take on a case/act for a client include:


a client’s circumstances and ability to take action themselves


a provider’s capacity (time and resources) 


the availability of other local advice services 


For example - a provider may offer advice to a debt client who is able to act for him/herself but take on a case/act for a vulnerable client who has a similar problem. 





Responsibilities of casework - When undertaking casework it is crucial that an advice provider, its client and any third parties clearly understand the provider’s role and responsibilities regarding the client’s enquiry.   





Continued…











What we mean by casework – continued





For example - where an advice provider is acting for the client /has taken on his /her case, the provider will be responsible for:


meeting any deadlines or limitation dates 


if it has agreed to do so, preparing documents for hearings and/or 	representing the client at a hearing. 





Advising on merit – It’s likely that a client will assume that an advice provider thinks they have a strong case if the provider has agreed to act on their behalf on a particular matter.  However, the provider may feel there are poor prospects of success, but that the matter is worth pursuing because of the potential benefit to the client. We would expect a provider to provide clear advice to a client on the merit (likely outcome) of a case in which they were undertaking casework.





In some situations a provider may tell a client that they cannot currently 


advise on the likely outcome because more information is needed, such as


a medical report. However, as the case progresses and the merits of the 


case become clearer, the provider must give the client up to date advice 


on merit.     








Example of Advice with Casework





A client is refused council tax benefit; you check the decision letter and find that the local authority has made a mistake with your client’s income details.  You call the benefits service and cannot resolve it by phone.  You write on behalf of the client to request a revision of the decision giving reasons and enclosing evidence.  You make a note in the diary to check you have received a reply in two weeks’ time. Ten days later you receive a reply saying the mistake has been corrected and a copy of a new decision that has been sent to the client.   





Specialist casework is casework requiring the presentation of complex legal arguments.





Examples of enquiries which are likely to require specialist level casework


Employment:  a client has been dismissed from his job and seeks advice on a possible claim to the Employment Tribunal for unfair dismissal. The client alleges that his employer discriminated against him because of his disability.  There are also claims for unpaid wages and breach of the Working Time Directive. 


Housing: an assured shorthold tenant of a private landlord is facing a court hearing for eviction on the grounds that she is in arrears with her rent.  However, the client wishes to challenge the landlord’s action in seeking to evict her on the grounds that she has suffered intimidation by the landlord and that the landlord has failed to carry out repairs as required in the terms of the lease.


Debt: the client’s creditor is pursuing the alleged debt through court action. The debt is regulated by the Consumer Credit Act and it may be possible to argue that it is unenforceable under the Act. Research is necessary and the advice of a barrister may be needed. 


Welfare Benefits: the client has applied for Income Support and has been refused on the basis that she is not “habitually resident” in the U.K. Her application has been refused on the grounds that there is insufficient evidence that she has a “settled intention” to remain in the UK.  It is likely that an appeal will be necessary in order to overturn the decision and the submission will need to make reference to recent case law.





Examples of the types of cases which may be conducted at 


“advice with casework” level





An appeal at first tier social security tribunal about a client’s capability for work under the “personal capability assessment” where the issues are largely factual





Negotiation with a client’s employer and with Acas to settle a claim involving a breach of statutory rights –e.g. non-payment of wages – where there are no other matters of claim





Preparing a financial statement for a debt client; calculating offers of payment and negotiating with creditors on the client’s behalf





Example of specialist casework


The local authority refuses to change its decision following a revision request. The dispute concerns a matter on which a test case decision is awaited. The matter is then referred to a specialist adviser who will prepare and conduct the appeal.








Examples of types of cases which are likely to fall within the 


specialist level





An appeal at first tier social security appeal tribunal which involves some or all of the following elements:


complex legal arguments


detailed knowledge of another area of law


reference to case law


the prospect of an appeal to the higher tribunal if the first appeal is unsuccessful





Preparing a case for and representing a client at an Employment Tribunal where there are several different claims/the claim concerns an allegation of discrimination/there is a dispute about how particular employment legislation applies to the case





Actions which must be conducted by advisers at specialist level or by solicitors: such as negotiating compromise agreements in employment cases/challenging liability for a debt by means of a court hearing/challenging an adverse homelessness decision through the courts





Section Three – Guidance on Specific Areas of Advice











� See definition of social welfare law later in this section 
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