YOUTH ACTION UK

STREETWISE COMMUNITY LAW CENTRE

CLIENT CONFIDENTIALITY

The Streetwise Community Law Centre is a Solicitor organisation. Law Centre workers whether they are admitted or not, are bound by the Law Society’s code of conduct in relation to confidentiality.  

We are required to keep confidential all information given to the Law Centre about the client or their case unless we have the client’s authority to disclose information.  This includes the fact of whether we are acting for the client unless we have instructions to disclose this.   

Where we are consulted by a parent and child care should be taken to identify who is the client to whom the duty of confidentiality is owed.   We normally treat the young person as the client, and may need to ensure that confidentiality is not breached to the parent if a conflict emerges.   

Where we are consulted by a young person on their own care should be taken to ensure that information is not shared with their parent, carer or other person without their consent.  A young person is entitled to the same respect for confidentiality as any other person.

Privacy

Law Centre workers share office space with other law centre workers.  Clients will be offered confidential interview space if they request it.

Shared Use of the Building

We share use of the building with Youth Workers and Connexions PAs but these staff do not have access to law centre offices except at times when a law centre member of staff is present.  These staff are not part of the law centre staff team.  Frequently we co-work with the same client group and refer clients to each other.  Positive working together can greatly benefit the client.  A client’s instructions should be obtained to the sharing of information where appropriate and is usually most freely given.

Information to the client about Confidentiality and Data Protection rights.

This is included in the leaflet appended.  It should be given to the client on first interview and followed.   Clients are entitled to a copy of any computer or file records which relate to them at their request.

Child Protection Issues

In relation to young people there is potential scope for conflict between Youth Action UK’s Confidentiality Policy and Child Protection policy (which may require disclosure of confidential information about young people without their consent in closely defined circumstances), and the Code of Professional conduct which governs solicitors. In any situation of conflict the principles which govern solicitors should be applied.
In any situation where you are considering issues of child protection or whether you should override your duty of confidentiality to a client, you should carefully discuss the circumstances with a Supervising solicitor in the Law Centre.   The guidance should be consulted, and if necessary, the solicitor will take advice from the Law Society’s Professional and Ethics adviser.   A careful note will be made on the file of the steps that are considered appropriate, which addresses the professional and child protection questions.   The young person should be informed of what is going to happen and why, and all appropriate support given to that young person.
The code can be consulted on line at http://www.guide-on-line.lawsociety.org.uk/
The following extracts are reproduced below:-

16.01 General duty of confidentiality
A solicitor is under a duty to keep confidential to his or her firm the affairs of clients and to ensure that the staff do the same.

1. It is important to bear in mind the distinction between the duty to keep client affairs confidential and the concept of law known as legal professional privilege. The duty in conduct extends to all matters communicated to a solicitor by the client or on behalf of the client, except as detailed in 16.02 (p.325), 16.03 (p.327) and 16.07 (p.333). Legal professional privilege protects communications between a client and solicitor from being disclosed, even in a court of law. Certain communications, however, are not protected by legal professional privilege and reference should be made to an appropriate authority on the law of evidence. Non-privileged communications remain subject to the solicitor’s duty to keep the client’s affairs confidential.

2. Disclosure of a client’s confidences which is unauthorised by the client or by the law could lead to disciplinary proceedings against a solicitor and could also render a solicitor liable, in certain circumstances, to a civil action by the client arising out of the misuse of confidential information.

16.02 Circumstances which override confidentiality

The duty to keep a client’s confidences can be overridden in certain exceptional circumstances.

1. The duty of confidentiality does not apply to information acquired by a solicitor where he or she is being used by the client to facilitate the commission of a crime or fraud, because that is not within the scope of a professional retainer. If the solicitor becomes suspicious about a client’s activities the solicitor should normally assess the situation in the light of the client’s explanations and the solicitor’s professional judgement.

2. Express consent by a client to disclosure of information relating to his or her affairs overrides any duty of confidentiality, as does consent by the personal representatives of a deceased client.

3. A solicitor may reveal confidential information to the extent that he or she believes necessary to prevent the client or a third party committing a criminal act that the solicitor believes on reasonable grounds is likely to result in serious bodily harm.

4. There may be exceptional circumstances involving children where a solicitor should consider revealing confidential information to an appropriate authority. This may be where the child is the client and the child reveals information which indicates continuing sexual or other physical abuse but refuses to allow disclosure of such information. Similarly, there may be situations where an adult discloses abuse either by himself or herself or by another adult against a child but refuses to allow any disclosure. The solicitor must consider whether the threat to the child’s life or health, both mental and physical, is sufficiently serious to justify a breach of the duty of confidentiality. 

5. In proceedings under the Children Act 1989 solicitors are under a duty to reveal experts’ reports commissioned for the purposes of proceedings, as these reports are not privileged. The position in relation to voluntary disclosure of other documents or solicitor/client communications is uncertain. Clearly advocates are under a duty not to mislead the court (see 21.01, p.374). Therefore, if an advocate has certain knowledge which he or she realises is adverse to the client’s case, the solicitor may be extremely limited in what can be stated in the client’s favour. In this situation, the solicitor should seek the client’s agreement for full voluntary disclosure for three reasons:

(i) the matters the client wants to hide will probably emerge anyway;

(ii) the solicitor will be able to do a better job for the client if all the relevant information is presented to the court;

(iii) if the information is not voluntarily disclosed, the solicitor may be severely criticised by the court.

If the client refuses to give the solicitor authority to disclose the relevant information, the solicitor is entitled to refuse to continue to act for the client if to do so will place the solicitor in breach of his or her obligations to the court.

C:\Shared\Office Manual\version3\F Meeting Clients Needs\Confidentiality Procedure.doc
Revised by Elaine Sherratt in September 03

