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A crime against confidentiality? 
Youth Matters – the recent Green Paper - helpfully recognised “There will also be times when young people want to seek confidential advice - for example on physical, emotional and mental health issues.” This statement will come as no surprise to any Youth Access member, yet the wider desire of Government to facilitate information sharing amongst practitioners is likely to seriously conflict with the objective of securing confidential services. The future ability of services to maintain confidentiality for young people is currently being thrown into doubt and confusion as Government attempts to drive forward its plans. 

It is not only organisations such as Youth Access which are alarmed by the general thrust of recent consultations on information sharing matters. Bodies such as the British Medical Association, the Royal College of General Practitioners and the Royal College of Nursing have also expressed their disquiet. The Information Commissioner’s Office has also expressed concern; particularly with respect to the development of Protocols on sexual activity amongst young people, which they see as going beyond a ‘proportionate response’ to risk. Indeed the advice of lawyers is also that the line between young people’s rights to privacy and the need to protect them from harm is being tipped too far by Government. This includes Government proposals that are likely to breach the right to respect for private life under Article 8 of the European Convention on Human Rights.  

This article is intended to bring you both up to date with some of the information sharing proposals and to give you a flavour of the legal opinion now available. It is hoped that it may serve as a useful reference point should your organisation become involved in difficult negotiations in this area over the coming months.

Some of you will recall that the Government announced its intention to set up a national database of children and young people in the formulation of its Every Child Matters strategy. On 8th December 2005, Ruth Kelly, Secretary of Sate for Education and Skills announced to Parliament that following a feasibility study, the Government now intends to go ahead with its plans to implement an Information Sharing Index.  The Minister said that the index will be a basic online system that will record:

· Basic information about each child/young person e.g. name, address, date of birth, contact details of parents/carers and a unique identifying number

· Details of the school/college, GP Practice and other practitioners and services working with them

· A facility to indicate that a practitioner wishes to be contacted by others because they have information to share, are taking action or have undertaken an assessment.

An investment of £224 million is to be made to set up the system over the next three years. An estimated £41 million is to be made available each year to cover running costs and all the funding will apparently come from central Government. (The plans require Section 12 of the Children Act 2004 to now come into force). Thus despite the reservations from many quarters, the Information Sharing agenda is set to go forward another step. 

Alongside the IT developments, recent consultations on new guidance materials are also relevant to this topic. This includes the ‘Cross Government Guidance: Sharing Information on Children and Young People’ and also ‘Working Together to Safeguard Children’. (See our responses on www.youthaccess.org.uk/news/sharinginfo.cfm). We await the final publication of the guidance documents, but it is worth alerting you to the possible legal challenges that may arise should these documents emerge in more or less in their current form. 

Youth Access’s response to the Cross Government Guidance document, which sets out the basis upon which it is permissible for practitioners to share information, was based largely on challenging the supposition that information sharing is the best and only way to safeguard young people. We believe that the document is unbalanced in its approach, since its supposition that all information sharing is good without any consideration of the potential benefits for young people of maintaining their privacy and confidentiality is both unhelpful and flawed. We are concerned that this Guidance takes as a starting point that young people should be routinely ‘asked’ to sign their consent to information sharing and in a manner which implies it should be a requirement to gain their consent.

A recent article in the Children’s Legal Centre publication Childright (November 2005) explains that there are also grounds for a legal challenge to the current drafting of the Guidance on Information Sharing. The Children’s Legal Centre is concerned that the threshold at which confidential information can be disclosed without consent will be “significantly lowered” if the Guidance is published in its current form. CLC question the following assertions made in the Guidance about when information can be shared:

1. The Guidance says: Information can be shared when it is not confidential in nature. 

CLC contradicts this assertion and argues that all information exchanged within a confidential relationship e.g. that between counsellor and young person should be treated as confidential, unless there are of course grounds for disclosing the information e.g. serious risk of harm

2. The Guidance says: Information can be shared when the person to whom the duty of confidence is owed has explicitly or implicitly given consent to the disclosure.

CLC say that disclosure should only happen on the basis of explicit consent. The lack of a definition of what constitutes implicit consent both in the Guidance and in common law means that this is highly questionable.

3. The Guidance says: Information can be shared when disclosure is required by a court or other obligation

CLC say that while the Children Act 1989 requires various statutory bodies to co-operate with local authorities – “it is not the same as having a legal duty to disclose”.

As most YIACS are already aware there are no clear cut answers about when to disclose information without consent. Most confidentiality policies will state that agencies reserve the right to breach young people’s confidence where they assess that there is a risk of serious harm. In general agencies attempt to weigh up the balance between the potential harm created from a disclosure and the cost to the young person (or others) of failing to disclose.

The draft Guidance also attempts to set out the conditions under which it is possible to justify the disclosure of information without consent.

1. The Guidance says: Disclosure without consent can occur ‘where there is risk of harm’. 

CLC say that this should be a serious risk.

2. The Guidance says: Disclosure without consent can occur “In order to establish whether there is evidence that a child is at risk of harm…where this is believed to be a possibility, but where it has not been established”. 

CLC say that it is not sufficient in law to include “a possibility”.

3. The Guidance says: Disclosure without consent can occur in order to enable action to prevent individual children and young people getting involved in offending behaviour. 

CLC contend that the current drafting is ill-defined and thus it is impossible to say if this behaviour would meet the ‘serious risk of harm’ threshold

CLC also make clear that in their view all confidential services, which is likely to include most voluntary sector YIACS (those units attached to the local authority may find it a greater challenge to be defined thus in the future) should make clear the basis on which the service is offered in confidence. It means that it is very important that young people are actively given information to help them understand the limits of confidentiality – how and why they may want to give consent to information being shared with a third party and when and how the service might share information without their consent. This ought to happen as part of the process of accessing the help of a service. The Government’s draft guidance seems to suggest that it is reasonable to give a leaflet on giving consent to information sharing at the end of a session, so that the young person can read about it later. CLC criticise this as an example of a sloppy and casual approach to an important topic. 
Running alongside the consultation on the guidance regarding the wider Information Sharing has also been consultation on the ‘Working Together’ guidance. It is within the context of this consultation that other alarming proposals are being suggested. The Government is considering putting into effect aspects of the practice contained in what are called the London and Sheffield protocols. These protocols have the effect of creating a requirement for all sexual activity amongst young people up to 18 – including consensual activity between young people – to be reported to Social Services and ultimately the police.

Youth Access has been working with ARCH – Action on Rights for Children - to campaign against the wider implementation of these protocols. We have also contributed to the costs of obtaining a legal opinion from Stephen Grosz a partner at London solicitors Bindmans. He has said that it is: “little short of astonishing” that the existing London and Sheffield Protocols were drafted without a single reference to the Human Rights Act.

Stephen Grosz has made substantial criticisms of the poor drafting of the Protocols. In his view it is “difficult to justify” the automatic referral to the police outlined in the Protocols since they “…do not set out clearly that police checks, referral and assessment take place only in cases where intervention may be necessary to prevent significant harm.  Moreover, there appears to have been little or no attempt to set out the factors which might be taken into account in striking the necessary balance.” He is particularly concerned about the lack of clarity regarding who and under what conditions individuals and organisations may have access to the data held by the police. 

Stephen Grosz believes that requiring routine assessment on all under-18s involves a disproportionate interference with their right to respect for their private life. The Protocols leave little or no scope for exercising professional judgement – unless of course you are a member of the police force! He has said that it is particularly hard to see the justification for routine assessment of young people – if that is what is intended – especially for those in the 16-18 year age group. The justification that this is about crime prevention is most unlikely to be upheld in a Court for the latter age group.

A full copy of Bindman’s legal opinion is on Youth Access’ website www.youthaccess.org.uk/news. While the opinion is particularly concerned with the development of guidance with respect to young people’s sexual activity, much of the legal advice is also relevant to wider issues of confidentiality on other matters of health and privacy.

Youth Access will be reviewing its guidance on these matters over the next few months as we see the response that Government now makes to the drafting of the final national guidance. We also recommend that agencies take steps to review their current practices in this area.

We are very interested to hear about any issues that emerge in the development of local information sharing policies and practices, so please keep us in touch. You can contact: barbara@youthaccess.org.uk with examples and queries.

These materials have been downloaded from www.youthaccess.org.uk /members/resources.  We ask that you make reference to the publisher on any materials that you use, and ask for the prior consent of the publisher before reproducing in any form.


